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DISSERTATION I. 


A General Vicw of the Nature of these Questions, and 
of the Authors who have treated of them. 


1 THE questions, which I propose to treat 
in these dissertations, arise from the dis ersity and 
contraricty of the positive laws of different states 
and nations. This variety of laws is a natural 
consequence of the different modes in which the 
minds of men are organized, and of the diflerent 
situations in which they are placed. The law of 
nature, proceeding from one Supreme Leeislator, 
Is uniform and universal in its obligation upon the 
people of all nations. But the positive regula- 
tions, which men have made for their own protec- 
tion, security and happiness, vary according to 
the different tempers, habits and occupations of 
their authors. 

2. Even in the countries, united under the 
power of the Roman emperors, this diversity was 
found to exist; and to this we have frequent allu- 
sions in the works of the Roman jurisconsults, (a) 


(a) 121. §. fin. (Ff. ad municip.; 1.5. 3. 1. de jure im- 
mum.; l. 18. §. 27. ff. de mun. & honor.; l. 1, ff. de albo scrib.; 


3. Inamodern European nations, this diversity 
of laws has been infinitely greater; particularly 
in Germany, Prance and the Netherlands. 

A. Of Germany, [fertius (4) remarks: Quotus 
enim quis est, que resell, UNWALGHEMG Ue principanan 
aut rempublicam, que supertoritate et potental terrt- 
tortali est pradita ; suas cusqgue proprias habere leges, 
mores, consucludines, quin tn tisdem oppida aut vicos, 
propriis noniumgiwan solere rege legibus. 

5. In France the variety of laws was no less 
great. In the first place, we find the division into 
provinces du drott écrit. and those du droit contu- 
The provinees of the second class had not 


micr. 
. but smaller districts of 


only their several customs 


provinces, and towns, had their peculiar customs 


and local usages. Thus, in Normandy there was 
not only the general custom of the province, but 
there were also the local customs of Rouen, Caen, 
Gisors, Bayeux, Neuchatel, Vernon, Audely, Ver- 
neuil, Evreux, and others. All of these customs 
d to several hundred independent bodies 


amounte 
for the covernment. of men, in different 


of laws 
parts of the same country. (c) 


1. 3.§. 5. gf. quod vi aut clam; 1. 37. ff. de reb, auct. jud. poss.; 


l. 6. ff. de evic.; 1. 34. ff. de reg. jur.; l1. fF. de usurts. 
(b) De collisione legum, sec. 4. n. 2. Gottlieh Gerhard Tittus, 


tis treatise de con/flictu legum, writes to the same effect. In 


in I 
Germania varictas legum cessare nequit, ex multis illa compo- 


natur territoriis quorum singula potestate legislatoria guadent. 


(c) Les coutumes sont si diverses, que l’on ye pourroit pas trou- 
verau royaume de France deux Chatelleries, gut de tous cas usas- 
sent d’uneméme coutume. Philippe de Beaumanoir, preface aux 


anciennes coutumes de Beauvorsts. 
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6. OF the Netherlands it 1s said, by Geraridus 
Corselius, (¢) that there were as many different 
sets of laws and custoins as there Were liek 

7. In these countries it frequently happened, 
that the inhabitants of one province intermarried 
with those of another, that the citizens of Ronen, 
Rennes or Bordeaux, entered into contracts with 
citizens of Paris, Amsterdam or Brussells, that 
these contracts were sometimes made in the place 
of residence of one of the parties, and sometimes 
of neither, and that the same individual was often 
seat proprietor of Javnied.s iy Ing Under the jut iscdiction 
of diflerent laws, contaminyg Opposite dispositions 
concerning the acquisition and transmission of 
such property. There consequently arose fre- 
* ditforent 
countries and provinces, and questions were daily 


quent collisions between the laws of 


presented to jurisconsults and to courts of justice, 
in which it became necessary te decide ; whether 
the nature of a contract should be determined, 
by the law of the place in which it was litigated, 
by the law of the domicil of one or both of the 
parties, or by the law of the place where the con- 
tract was made; whether the capacity to make a 


(d) Inilla tanta consuctudinum insiitutorumque multitudine et 
vartetate, quibus stngule civitates aut provincia reguntur, Ae 
Itallica potissimtim instituta sunt quibus scripte sunt doctorum 
disputationes quas legimus. Belgica ut urbiuia mumero, tta et 
morum Jurisque dissimilitudine ceteras orbis partes superare 
vidert potest. Enpistola ad Nicolaum Burgundum. 
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testator’s domicil, or by that of the situation of. 


his property; whether the form of his testament 
should be that prescribed by the law of his do- 
micil, of the situation of his property, or of the 
place in which the testament was made; whether 
the power of disposing of property, by act inter 
vivos or mortis causa, should be regulated by the 
laws of the owner’s domicil, or by those of the 
situation of his property; whether his estate should 
be inherited according to the laws of his domicil, 
or those of the situation; whether the rights of 
marricd persons should be determined, by the 
laws of the place where the marriage was cele- 
brated, by those of the domicil of the husband, or 
wife, at that time, or by those of a place, to which 
they might afterwards remove; and an infinite 
variety of others. 

8. These questions have been generally ac- 
knowledged to be the most extensive, the most in- 
teresting, the most delicate, and the most embar- 
rassing and difficult of any in jurisprudence. But 
vast as may be the ground they cover, it has not 
been left unexplored. The Roman laws have in- 
deed decided but few cases; yet the jurisconsults of 
imperial Rome have established principles, which 
have served as landmarks to direct the operations 
of their successors. 

- 9, Previous to the revival of jurisprudence in 
the twelfth century, the Roman empire had been 
broken into fragments, and at the time of the 
establishment of the first schools of law, founded 
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in consequence of the discovery of the Pandeets, 
the continent of Europe was divided into innu- 
merable large and small states, kingdoms, princi- 
palities and republics, either wholly, or partially, 
independent of each other. The questions, which 
grow out ofthe contraricty of laws. were therefore 
naturally of frequent oceurrence, and daily pre- 
sented themselves to the early doctors and inter- 
preters of the law. Accordingly, we find that they 
have generally written something upon these ques- 
tions, and have endeavoured to solve them, and 
to fix principles in relation to: them, by an apple 
cation of the rules of the Roman law. Although 
much which they have written is useless, and 
many of their principles have been exploded; 
yet some of these have stood the test of legal 
investigation, and have been fully admitted by the 
jurisconsults of Jater times. (c) 
10. No well digested system seems however to 
have been written before the time of Diumnoulin. (f) 


(e) Among the ancient doctors, who have treated of these 
questions, with more or fess extent, were Bariolus, Baldus, 
Paulo di Castro, Jumes of Arena, Ancharanus, Arctin, Joannes 
vinureas, James of Ravenna, Oldradus, Gullemus de Cuneo, 
Picrre de Belleperche, Salicetus, Calderinus, Corneus, Ludovicus 
Romanus, Intonius a Prato, Franciscus Curtius, Rochus Cur- 
tius, Alexander Tartagni, Philippus Decius, Jean Faber, 

(f) Charles Dumoulin, to whom is conceded the title of 
prince of French jurisconsulis, was born in the year 1500, and 
died in 1560. What he has written, upon the subject of these 
dissertations, will be found in his Commentary on the first book 
of the Code, verb. Conclusiones de Statutis, in his fifty third con- 


silium, and in his notes on Alexander, Decius and Chusscneuz. 


Digitized by the Internet Archive 
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This great man, who joined to the most profound 
understanding of the Roman laws, a perfect know- 
ledge of all the local customs of France, has given 
us rules, not only better digested than those of 
the authors who preceded him, but upon which 
subsequent writcrs have not been able to improve. 
It is to be lamented that so little, in relation to 
this subject, has been left by him. IIe has esta- 
blished important leading principles; but has ex- 
amined few particular questions. (¢) 

11. D’Argentré (h) is the next author, in chro- 
nological order, who has undertaken to establish 
a system in relation to these questions. There 
has been commonly imputed to this celebrated 
man too strong an inclination to contradict the 
opinions of Dumoulin, from whom he is said to 


NR 


(g) Contemporary with Dumoulin were André Tiraqueau, 
Aymon Cravette, and the president Everard; all of these were 
distinguished jurisconsults, who have written upon some of 
these questions. 

(h) Bertrand D’ Argentré, président du présidial de Itennes, was 
born in 1519, and died in 1590. Jis works,which were published 
under various titles during his life, were, alter his death, col- 
lected and published by his son, under the tithe Commentarit 19 
Patrias Britonwm leges, seu Consuctudines generales antiquissimt 
ducatus Britannie. Itis observed of him by Hevin, that ‘all 
his works are the productions of a great genius, who joined to 
a profound knowledge of the interpreters of the civil eye 
experience acquired in the exercise of his magistracy.” IIe 
was indeed a man of great ability and learning, but of a disposi- 
tion too arrogant and too much disposed to contemn the opinion 


of others, when opposed to his own. 
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have differed plus par émulation et pur pu SUC, que 
par raison. Upon some few questions the opinion 
of D’Argentré has prevailed; but, in the greater 
number of disputed questions, the sentiments of 
Dumoulin have been generally adopted. (7) 

12. Dvirgentré was followed by biorgundus, who 
has treated of these questions more fully and parti- 
cularly than any of his predecessors. Tlis work 
is entitled Z'ractalus controversiarum ad consueludines 
Flandria. {t is worthy of particular attention ; 
and although there be crrors in his system, yet 
he is entitled to the praise of great learning and 
ability, and of purity and elegance of style. (4) 

13. Contemporary with Birgundus was Paulus 
Christinaus of Mechlin. Ile was the author of a 
commentary on the custom of Mechlin and of six 
volumes of decisions, in which many of these ques- 
tions are treated. 

14.) Subsequently we have the decisions of the 
learned Stochmans of Brabant, whieh are highly 


(c) Contemporary with D’Argentré was the celebrated Peter 
Peck or Petrus Peckius Ziriceus, a counsellor of the supreme 
Court of Mechlin. In his treatises De Testamentis Conjugum 
and De Jure Sistendi, he has noticed some of these questions. 

(k) The first edition of the above named work of Burgundus 
was published in 1621, and forma a work of 250 pages 12mo, 
In the. title page he is styled an advocate of the Court of Flan- 
ders; but, fromthe manner in which he isn oticed by Stockmans, 
he appears (o have been subsequently a judge of the supreme 
court of Brabant. 
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worthy of atlention. "These were composed about 
the middie of the seventeenth century. (/) 

15. Rodenburgh has treated this matter more 
extensively and more methodically than any of 
his predecessors. This treatise is entitled, T'rac- 
latus de gure quod oritur ex stalutorum vel consuctu- 
dinum diversitate ; and was published by way of 
introduction to his treatise, de jure conjugum. This 
author was a judge of thesupreme court of Utrecht, 
and flourished about the middle of the seventeenth 
century. 

16. The work of Paul Voet, de statutis corum- 
que concursu, was published in 1671, a few years 
after the appearance of the treatise of Rodenburgh. 
Voet was professor of law in the academy of Utrecht 
and senator of the court of Vianen. He was un- 
questionably a man of distinguished erudition, 
though imbued with the prejudices of the Flemish 
school in favour of the reality of statutes. 

17. John Voet, the son of Paul, was of the same 
school. He has given us a short chapter, de sta- 
tutis, in his commentary on the Pandects. 

18. Hertius, a professor at Jena, published in 


1689, a dissertation, de collisione legum, which is 


deserving of attention. (m) 


(1) Peter Stockmans was professor in the universiiy of Lou- 
vain, and afterwards a counscllor or judge of the supreme court 
of Brabant. His works are comprised in one volume 4to.- 

(m) John Nicholas Hertius was the author of a great number 
of learned dissertations, which are contained in two thick vo- 
lumes 4to. His dissertation, de collistone legum, occupies about 


one hundred pages. , 
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19. Many of these questions have also been 
treated by Carondas, Bacquet, Chopin, Coquille, Mor- 
nac, Reeard, Renusson, Le Brun, Ma VLUS, Henrys and 
others, and Inany cases will be found reported 
in Louet and Brodeau, Soéfve, Le Journal deg 
SAludiences, Se. 


20. In the eighteenth century this subject was 
destined to be more thoroughly and laboriously 
Investigated, than it had previously been. Jr. Pi- 
pafont, a celebrated advocate of the parliament of 
Paris, having presented his library to thi society 
of ady otates, (pon condition of their meeting fr 
time to time, to discuss such questions pcs. 
differently decided by the ditlerent parliaments 
of France, the questions which arose from the di- 
versity of Jaws, were frequently discussed. Trwo 


of these advocates, Messrs. Krroland and Doullenois, 


particularly directed their attention to them, and 
the result was the publication of some works 
much more elabor; ; 

ore Claborate than any which had before 
appeared, 


21. The first of these publications was by 


. = ara ® r > ‘ 
Frotaid, in 1722. "This was.a memoir on the ob- 
servation of the SS; nalus-cousultus 


} lle Vans in 


Normandy, which necessarily involved the exa 
mination of many important questions growing out 
of the conflict of laws. i 


22. In 1727, Boullenois published his Questions 


sur les démissions des biens, and, in his sixth question 
* = . , 
oe a dissertation upon statutes, real, personal, 
andmixed. This i i 
us occupies about ninety pages. 
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26. From the foregoing cursory view of the 
works of the principal writers upon these ques- 
tions, it will be seen, that much greater labour has 
been bestowed upon them, than was gencrally 
known to the gentlemen of the legal profession i 
the United States, or in England, [tis not sur- 
prising, that we find no dissertations, or treatises, 
upon the personality, or reality of statutes, among 
the books of the common law of England. Since 
the nnion of the Saxon heptarchy under Eghert, 
that country has never been divided tmto imde- 
pendent provinces, governed by separate laws. 
One system has coverned the whole; aliens have 
not been allowed. to hold) real e-tate ; atl aster. 
marriages With foretaners were quite noicequent 


Questions arising from the collision of Opposite 
laws were therefore rarely presented to the courts 
of that nation. and did not furnish subjects for 
discussion. Towards the close of the last cen- 
tury, some few questions, respecting the opera- 
tion of the laws of different countries upon some 
contracts, have arisen. These have heen de- 
cided without much investigation, and princi- 
pally upon the authority of some rules laid 
down by Ulricus Huberus, a jurisconsult of Friez- 
land. The same observation applies to the courts 
of the United States ; in which it seems to have 
been the common opinion, that no other person 
than this writer had ever touched this matter. 
This author, in his Prelectiones juris civilis, has de- 
voted nine pages to this subject, and has laid 
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down some rules, which have certainly not been 
generally admitted by civilians, Ife refers to no 
other authors, except Rodeuturgh and John a 
Sandé ; and indeed JT should hardly think that 
he had read the work of Podeitureh. On the 
other hand. I have not found the observations 
of Huberus, de conflictu lenin, referred to by “any 
writer of a later period. with one exception of 
Hlertins. who cites his weneral rules, Tut not with 
approbation. 

9 Fd pk Law eee presented this conei-e view of what 


fas been written tperr the oe tes ttetis, Pet ts now 


Co ber eetiae udast ot ther mature, ‘| hey imvolve 


si Pquiry trite tlie: Power ana elect of liiman 
laws. The law of nature lias no limits to its 


jurisdiction, because the power of is author is 
unlimited. Bat as the efleet cannot be greater 
than the cause, so is the power of municipal laws 
necessarily circumscribed within the limits of the 
power ofthe legishitor.  dtacte envin potestatis finita 
est virlus. (7) Omuts enim polestas extra fines potes- 


fatis attribute aut proprie privata est persona, et 


finite potestatis finita jurtsdictto et cognitio. (7) 


28. The power of the legislator is to be consi- 
dered with reference to the ohject to he affected, 
Ifthe object to be affected, be the personal con- 
dition and capacities of men, the power of the 
legislator cannot extend so far, as to allect those 


—_— 


(g) l. duumvirum 53, Cod. de decurion. D’Argentré, in anttq. 
cons. Brit. art. 218, gl. 6. n. 9. ; 
(r) D’Argeniré, l. c. n. V1. 
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persons, who are independent of his jurisdiction. 
Staluta non possunt legitimare personam sibt non sub- 
ditam, nec circa ipsam personam aliquid disponere. (s) 
29. The right of making laws, is that by which 
the supreme power of a state is distinguished > and 
in whatever form this right be exercised, whether 
in that of an absolute, or limited monarchy, an 
aristocracy, or a democracy, it 1s founded only in 
ihe consent of the people, either express or tacit. 
Laws, therefore, which emanate from a legitimate 
power, must be considered as deriving their au- 
thority from the will of the people composing the 
state or nation, and to be in nature of conventions, 
which they have formed among themselves. for the 
settlement of their respective rights and privi- 
leges. Now as the effect of conventions 1s con- 
fined to the persons who are parties to them, and 
does not extend to strangers; the effect of the posi- 
tive laws of a state must be equally limited. (¢) 
30. Or the object to be affected may be im- 
moveable property, and then the power of the 


legislator is confined within the’ limits of his 
f=) 


’ 


paretur. (1) Consequently, his power in this re- 
spect, is within those limits exclusive ; for ‘ho 
other power can interfere without transcending 
its jurisdiction. Whether the property aflected 


belong to subjects or strangers will make no 


a ee eS Se pee = em a aa 
(s) Bartolus, ad l. cunctos populos, Cod. de Sum. Trin. n. 26. 


(t) Hertius, de col. lez. sec. 4, n. 4. 
(w) lL. ult, ff. de jurtsdict. 
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difference. (v) For the sovereign may retuse to 
permit aliens to hold land in his dominions, as by 
‘the common law of England, or he may permit it, 
as in Louisiana, and may regulate the terms upon 
which it is holden. 

31. Upon these principles is founded the doc- 
trine of personal and real statutes; a matter of 
vast extent, and presenting questions the most dif 
ficult and embarrassing in jurisprudence. Tlence 
the great difference in the opinions of jurists as 
to the nature of certain statutes, the defectiveness 
of their definitions, and the dithealty of establish- 
But it does not 
therefore follow, as has been intimated, () that 
the matter is not susceptible of being settled upon 
certain principles. It has been said, (y) that all 
the learning and ability, which has been bestowed 
upon the i 


Ing fixed general principles. 


nvestigation of these questions have 
been misapplied ; that the great men, whe have 
written concerning them, “have attempted to go 
tvo far, and to define and fix that, which cannot 
in the nature of things be defined and fixed: and 
that “they seem to have forgotten, that they 
wrote on a question which touched the comity 
of nations, and that that comity is and ever must 
be uncertain. That it must necessarily depend 
upon a variety of circumstances, which cannot be 


v) 1. rescripto 6, §. 5, de mun, & hon. 

(x) In the judgment of the supreme court of Louisiana, in the 
case of Saul vs. His Creditors. 5, Martin, N.S. 569. 

(y) Same case. 
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reduced within any certain rule. That no ia- 
tion will suffer the laws of another to interfere 
with her own to the injury of her citizens: that 
whether they do or not, must depend upon the 
condition of the country in which the foreign law 
is sought to be enforced; the particular nature 
of her legislation; her policy; and the character 
of her institutions.” 

32. It seems then, that Dumoulin, and D’Ar- 
gentré, and Burgundus, and Rodenburgh, and Voet, 
and Boullenots, and Bouwhicr, and JMleriin,y and the 
whole body of the interpreters of the Roman 
law, have been grossly mistaken, and have wasted 
their time in attempting an impossibility. But 
is it so certain that they have been inistaken ? 
May not, on the contrary, our learned judges have 
fallen into an error, by confounding their duties 
with those of a legislator, That the sovereign 
of a state may pass prohibitive laws, and that his 
courts will be bound by them, and not by the con- 
flicting laws of other countries, is not denied. 
This may be illustrated by a supposed case. Be- 
fore the abolition of the old customs of lrance 
the age of full majority in Normandy was twenty 
years. Suppose the parliament of Great Britain 
to have passed an act to this eflect, © that no 
action should be maintained upon any contract 
entered into between persous under the age of 
twenty one years, wherever such persons might re- 
side, or whatever might be the law of thewr eis 
Such a statute oud be indeed absurd; but the 
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courts could not disregard it; for it is with the 
legislator to determine, how far it is consistent with 
the interest of ihe nation, to lend the aid of the 
courts to the enforcement of contracts. So also 
the legislator may prohibit all actions upon fo- 
reign contracts, or between foreigners, from being 
‘maintained in his courts. But where there is no 
such prohibition, it is not in the power of the 
courts to make one. The judges cannot say, 
that, in their opinion, it is against the interest of 
the State to entertain such suits, and therefore 
they will net entertain Uhem. A eitizen of New 
York, being in New Orleans, borrows money from 
a person residing in the latter place, who slipu- 
lates to receive interest at the rate of gen per 
cent. per annum, Which the borrower promises to 
pay. Such a contract is lawful hy the laws of 
Louisiana; but, according to the laws of New York, 
it is usurious and void. Could the eourts of the 
state of New York refuse to receive evidence of 
the laws of Louisiana, under pretence that it 
would be injurious to one of their ceiuizens? J 
should say, certainly not. Yet if the principles 
avowed by our judges in the case cited, be Hibs. 
Lacy might de so. ’ 
33. It is true, that the study of this branch 
of jurisprudence. presents many perplexing difli- 
culties; but it is not a consequence, that the 
study is useless. The authors who have treated 
of these questions do, indecd, maintain oppo- 
site opinions, as to the nature of several statutes. 
. 3 
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But if this be an objection to the study, it is one 
which may be equally made to. the science of 
political economy. li may be diflicalt, but not 
impossible, to fix certain veneral principles for 
the government of these questions. sui the same 
difliculty applies to the whole sctence of the law. 
Orn’s definrtio mm jure crvels periculosa est ; parum est 
enim ul non subverti possit. (z) And the emperor 
Justinian has told us that there is nothing so cer- 
tain, however just the thing might he, concerning 
which doubts, even of an embarrassing nature, 
might not be raised. Nehil inter homines sic est 
indubttatum, ut non possit (lect aliquid sil valde juslis- 


simum) amen SUSCLPUTE gueandam soliritam dubtta- 


lionem. (a) Yet the body of the Roman law is 
Glled with general principles ; and the caution 
of Javolenus does not go tlie extent of discouraging 
all attempts to {ix general principles, but to show, 
that they require inature deliberation and consi- 
deration. If the questions, which [ propose to 
ine, present difficulties, they are also inte- 


exam 
They depend upon no technical rules 


resting. 
or positive institutions, but upon the great ecneral 
aw and justice; and may afford 


principles of I: 
still greater ple ai | 
collisu leguir anceps; difficilis, et laté diffusa est dispu- 
Lnesclo an qiusquam explicare loam aggres- 


asure than embarrassment. De 


tatio, quan 
sus fucrtt. Cujus ret cogrtatio, ut cordutum etiam 


interpretem detcrrere potusset, tta relro constderante 


wor i - solhaia ekde ilARES ES 


(z) lL. 202, ff. de reg. jur. 
(a) Novel. 44. cop. 1. §. 3. 
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muhi, puichra esse que diffcilia, non mediocrem stinu- 
lum addidit, ut pro virilt inco argumentt eoncre, alt- 
quid cluborare conarct. (6) a 

34. If Ido not mistake the matter, i is parti- 
cularly important, i this country, to have esta- 
blished some fixed and correct principles for ihe 
determination of the questions, which may be ex- 
pected to arise from the various opposing laws of 
the several states. The common jaw of England 
is indeed the common law of nearly all the states; 
but as each has an independent legislature, uni- 
formity of legislation cannot be expected. ‘Fur- 
ther than this, we have one state. of creat and 
increasing importance, in which we miter entire 
system of laws, of different origin and different 
nature, from the laws of. the Silver states, Take 
as instances, the rights of married persons, pee 
cessions or inheritances, and the power a dis- 
posing by will, These are entirely diflerenily 
regulated, by the laws of Louisiona, Gal ly boaecal 
of the other states. So also the rales een se 
vern the contract of sale in Louisiana, Pats, 
some respects, essentially different from those es- 
tablished by the laws of other states. It sented 
therefore to be important, that there shes he 
somc settled principles, and tat these should be 
uniformly observed. No such uniformity Agee 
at present; and unless Lam greatly deecived we 
have no cases decided by our various courts, in 


which we find so much error and cenfusion, as in 


| (b) Herttus, de collisione legum. sec. 1 n. 1. 
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those which involve the conilicting laws of dif- 
ferent states. It has therefore occurred to me, 
that my time would not be uselessly employed, 
in presenting to the profession a view of ae 
ciples maintained by the great jurisconsults 0 


Europe, and also stating such considerations, as 


my own reflections, in the course of a study of 
these principles, have suggesicd to me. I may 
{ail in the attempt to establish true and certain 
principles, for the decision of the various pecan 
questions growing out of the contrariety of laws; 
and yet my labour may not have been by EUR, as 
st may tend to excite a spirit of inquiry into a sub- 
ject but little understood in this country, lien 
lead to discussions, by others more capable 0 


accomplishing the object desired. 
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DISSERTATION ii. 


Of personal and real statutes, laws and customs, 
and of the gencral principles, which serve to distin- 


guish them. 


1. THE learned president Pouhicr (a) con- 
eiders the didiculties attending these Guestions to 
be principally derived from three causes. These 
are, an ancient prejudice in favour of the reality 
of statutes, too great deference to the judgments 
of courts, to which the authors have endeavoured 
to accommodate their principles, and the multi- 
plicity, or rather subtilty, of the rules which they 
have proposed, ; 

2. The earliest interpreters of the Roman law 
made the distinction between personal and real 
statutes, (4) and established the principles, that 


(b) The jurisconsults of the continent of Europe use the 
word statute, to signify the particular municipal law of any state, 
by way of distinction from the Roman imperial law, which is 
by them generally styled the common Jaw. In Englind, the 
word denotes an Act of Parliament, as distinguished from the 
common law of England. Voet, De Statutis, sec. 4., chap. 1. 
defines a statute to be jus particulare, ab alio legislatore quam. 
tmperatore constilutum. 
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the effects of the former were bounded by no ter- 
ritory, while the effects of the latter were circum- 
scribed within the limits of the territory subject 
to the power of the legislator. This distinction 
by the French jurists. [even D’ Arecntré, the most 
distinguished partisan of the reality of statutes. 
admits the principle, that personal statutes are 
contined within no territorial limits. Hae plane 
discrimen ostendunt, quod personalia nullo territorio 
fincantur ; realia territorits omnibus. (c) Yet with 
these same persons it was a received axiom, that 


and these principles were universally admitted 


statules were m themselves real. Consuetudines 


sunt locales. Loysel has stated if as an undoubted 


maxim of the French customary law, that fovles les 


coutumes sont réclles. (d) And even Dumoulin, 


one of his notes on Alexander, states this as a 


= be cf bo! > vyY 
general waxim and without distincuion. ‘T'cneus 


indistincle, quod 

reales, non extenduntur extra sua territoria. (e) 

3. ‘Phe president Ronhier intimates, (f) that, 
the great Dumoulin yielded to 


in this instance, 

the strength of the prejudice in favour of the reality 
of statutes, and that subsequent reflection alone 
to the inconvenicnces of sucha 


statuta, vel consuctudines, tanquam 


opencd his eyes, 


rigorous jurisprudence. This supposition does 
not accord with history. Dionoulin published his 

ee pee are 
[Se é 


(c) In Antiq. Cons. Brit, art. 218, gl. 6, no. 16. 

(d) Institutes Contumiéres, liv. 2, tit. 4, art. 4. 
(ce) In Alex. Cons. 16, lib. 1. 
(f) Ch. 23, n. 59, et 40. 


notes on Alexander, in 1543 and 1514; and in 1525, 
he had written his filty-third consélinm. But it ig 
unnecessary to suppose any change of opinion in 
Dumoulin. What is said in the above note must 
be taken secundum subjectam materiam, a real sta- 
tute, which Alexander in this counsel decides, 
shall not be extended beyond the limits of the 
territory, notwithstanding the verbal distinetion 
of Bartolus, which I shall notice hereafter. Upon 
this Dumoulin says, Hae vera opinio est reecta rerbalt 


distinctione Partol. an loguatur in’rcin fel tne perso~ 


nian, cel cane § 


genit. chart. 5, Aler, Cons. 44, hibro 5, sed tencas 
indistinele, Ke. 


AR y 942 | rer” ‘ ? : 
yp AREAS AEE Vert. haaud. i deaci. de primno- 


4, But is there any thing in the note cited, or 
in the common maxim, that customs are local 
inconsistent with the doetrine of the dorernsliie 
of statutes, or with the opinions maintained by 
Dumoulin ini other parts of his works? Well con- 
sidered and understood, [ believe there is ae 
The note and the taxim refer to the direct BS 
tion of statutes by their own mere power; and no 
one pretends, that regularly a statute of one coun- 
try pipes = directly Upon property situated in 
anviher, Phe contrary is admitted by Boulter 
himself. (g) Bat Dumoulin distinguished heiwoon 
the direct cflect of a statute upon siriperty eh 
tuated clsewhere, and the consequential and a 
direct eflect, which the statute might have upon 


eC  --- ee 


(g) Ch, 23, n. 7. 
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such property, by means of its power lawfully 
exercised within its own jurisdiction. “It is upon 
this distinction, that he established the person- 
ality ‘of the statule of the conjugal community, 
which does not directly aflect property, but dis- 
poses direct super aclu el dispositione personarum 
contrahentium matrimonium, establishing between 
them a partnership in moveables and in property 
to be acquired, and src principaliter, prumarwo at 
direct disponit in personas subjcctas cl tn aetum ef tn 
formationem actus gut ab cts gerilur. Unde non est 
inconventens quod wn consequentiam et per indirectum 
habeat cffectum ubique, elram in bonis ct rebus sitis 


locum consuctudinis ct donee partum. (1) 


extra 
attending 


5. It has been a consequence of not 
io this distinction, that the advocates for the re- 
atules have been led to erroneous 


ality of certain st : 
i dike inattentuon has led the 


conclusions ; and ¢ 


advocates for the personality of the 
to the adoption of many subtile distinctions, cal- 


culated rather to embarrass the subject, than to 


c ( 


same statutes 


cation of general maxins, 1 ; 
must not always carry them to the full extent o 


the Jiteral meaning of the words, but pane 
understand them with the necessary imitations 
and restrictions. Scire leyes, non est verba carn 
tenere, sed vim, ac potestatcm. (7) The jurists ol 


the Netherlands, in treating of the effect of the 
5g SE Se ee 


(i) Cons. 53, 2, &. 
(i) 1. 17, ff. de legibus. 
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laws which fix the age of majority, and the parti- 
sans of the reality of the laws establishing the 
conjugal community, seem to have forgotten this 
rule of law, to have regarded the words rather 
than the intention of the statutes; to have at- 
tended to their remote and indirect rather than 
their proximate and direct effects; and to have 
considered the accessary rather than the principal. 

6. That a prejudice did exist in favour of the 
reality of statutes, we have abundant evidence in 
the works of authors and the judgements of tribu- 
nals. Sach a prejudice may be aseribed to va- 
rieus causes. The inultitude of independent states, 
which were established unon the ruins of the 
Roman empire, were barbarous and warlike. Be- 
tween them there existed an almost constant state 
of hostility, with hardly any relations of peace 
and commerce. Mutual jealousy and hatred were 
the consequence; and these were jot only di- 
rected against the governments and subjects of 
the different states, but extended to all their insti- 
tutions. In such a state of society, it could not 
be expected, that foreign laws would be fayonra- 
bly received or recognised; but, on the contrary, 
that they would be jealously excluded. But, in 
the progress of society, as men become more civi- 
lized, these jealous and hostile feelings give place 
to sentiments more humane and liberal. Nations 
cease to regard cach other as natural enemies, 
and learn that the prosperity of one may often 
conduce to the good of another. Mutual rela- 
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stablished between 


tions of commerce are tlius e 
hat justice 


them, and it soon becomes apparent, t 
and common utility require, in many cases, from 
ourts of one nation to under- 


the people and c 
stand, to acknowledge, and to respect the laws of 


another. 

7. The prejudice, of which Bouhier speaks, 
has consequently nearly disappeared ; and where 
it exists at the present day, it may be considered 
as the evidence of a contracted mind, or, among 
actilioners, of a disposition to regard 
a profession to be followed for 
as the 


judges and pr 
the law, rather as 
the purpose of acquiring property, than 
of serences. No man, 


most excelicent and noble 
cter of an en- 


however, can aspire to tle char: 
lightened jurisconsult, who confines his researches 
to the positive laws of one country. Let us there- 
fore acknowledge the truth of Boullenois’ obser- 
vation, “ que le jurisconsulte est Vhomme de toutes les 
nations, cl que ses lumteres ne doivent pas se borner @ 


décider les questions que peuvent neilre dans wie scule 


nation, mais bren toutes 
Se pnusse dire.” (kh) 


celles que se présentent chez 


quelque nation que 

3. It having be 
reign laws must be 
ithas been fashionable, 1 
land, to impute this to t 
phrase, which is grating 
cecds from a court of justice. 


-1 some instances respected 


nations is to be excre 


"  (k) Traité de la personalité, &c. Obs. 3. 


en at last conceded, that fo- 


b) 
, this country and in Eng- 
he comity of nations; a 
to the ear, when it pro- 
Comity between 


ised by those who administer 
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- supreme power. The duty of judges is to 
administer justi “di and to deci 
ae ; k oy according to Jaw, and to decide 
rties “di ir Yi 
tke ict es gant according to their rights. 
ae c ion is brought upon a foreign contract, 
i ae from comity, that they receive evidence 
1¢ laws of the country where such contract 
Ww i 
as made, but in order to ascertain im what 
ara and to what extent the parties have obli- 
oc \ "AST 7 } 
gatec themselves. Comity imphes a right to re- 
ect; SAL ; ; - | 
J i ono the consequence of such rejection would 
pro ably be a judgment ordering a party to do 
that, which he had never obligoted Tim Olt lo 
FeV = 5 4 aes | eee 
ut phrase has not always been harmless in its 
ellects, fc rene ra rr 
oa cts, for | have not unfrequently seen it in pire 
udave y EP y - e 
: g s with so great confidence in their own au 
ority, that arrogating to themselyes soverci 
: he ‘ Ss sovercign 
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Bene | they have disregarded the foreign i. 
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) 5v. : Sion, De- 
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9 Even with sovereigns it is not so cle 
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Sic y: 1ey have the power to forbid the 
admission of the foreign law; but justiec ld 
y Justice wou 
then require, that they should forbid 


taining of any suit ~ eth hae Cnter- 
te f d obit upon the foreign contract. The 
Beek e of an independent nation, may, if 1 
ea , x. . ; sige) 10 
piease, Surround their terior y ids an Bh ai 


wall, and totally exclude all intercourse with 


other nations. But if a desire to promote their 


own interest induces them to cultivate an inter 
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course with other people, they must nereae* 
ag sage ae ae 
adopt such principles, as a pense of rugs os 
Tieeed! 4 
lity and of justice will msptre. They cannot 


tend to legislate upon the state and sine” 
ithe capacity or incapacity, of persons not su ve 
to them. They may refuse to admit such 2 eh 

to enter their territory; but if they do receive 
them, they are bound to receive them with ee 
character, which has been imprinted on them, vy 
the laws of the country, to which they are aaa 
It has not been from comity, but from A Bense 
of mutual utility, that nations have admitted the 
It has arisen from 
a sort of necessity, and from a sense of the Ce 
result from a contrary 
state and condition of a 


extension of personal statutes. 


veniences Which would 
i hich the 
doctrine, by which | 
is : sty or incapacity, would change 
man, his capacity or imcay ys a 
, . at U4 Rr S r 
with every change ol abode, for however sho 
“ ; > eo se con- 
time or transitory purpose. [tts ah ye eon 
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iderations the jurists of the c E 
siderations, that ang, : 
pe where these questions have most frequently 
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statutcs. | Sad 
10. Rod:nburgh is one of the authors, who |! 
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stating, he ) , cessal i 
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se limits ; 
‘rect effect beyond those 
eee Be quod personalia statula territo- 


To which he answers: Unicum 
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hoe ipsa ret nalura ac necessttas river, ut, cum de 
statu et conditione hominum quaeritur, unt solummoro 
judici, ct quidem domicilit, universum in illa jus sit at- 
tributum: ciim enim ab uno eertoque loco statum hominis 
legem accipere necesse essel, quod absurdum, carumaque 
rerum naturalter intcr se pugna foret, ut tn quot loca 
quis iter factens, aut navigans delutus fucrit, tolidem 
tlle statum mutarct aut conditionem +: ut uno codemmgne 
tempore hie sut juris, illic alient futurus sits uxor simul 
tn potestate viri, et extra candem sit 3 alo loco habea- 
tur quis prodigus, alio Jrugt; ae preterca quod persona 


certo loco non affiverclur, cum res soli loco fire citra 


meomumoddun epusden lewibus subjire cant, summa pre 


videntia constitution est, ut a loco domieilit, 


larem fovendo se subdiderit, statum ac conditioncm in- 


cue ques 


cluat : allis legislatoribus pro solt suk vento, opline ome 
nium compertum habhentibus, gua judtert 
polleant subditi, ut possent constitucre, 


quando ad sua tuenda nevotia mlrecunt 


maluritate 
que corum, uc 
anuloritilte, (/) 


of determining 
the general state and capacity of pe 


ing to the laws of their domicil ; 
show, in accordance with the opin 
that those laws, which in themselyes are merely 
personal, may indirectly and consecucntially have 
an effect upon property m other jurisdictions, 
Hee wwilur personarum gualilas ae conditio, ubé vencrit 
applicanda ad res aut actus alterius territory 
rectc, ac Per consequentiam v 


Having thus shown the HOCCESIEY 


rsons 2ccord- 
he proceeds to 
ion of Dumoulin, 


it, jam indi 
is 2llius Personalis statuti 


(1) De jure quod oritur ex Sfatutorum 


diversitate, Gt. 1, 
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exira statucniis, perlinget locum: cium cl alids non inso- 
Utum sit multa mndircete permitls et per conscquenttanr, 
gue directé ct expressim non valerent. (7m) 

11. The president Bouhier speaks to the same 
effect, and considers, that such extension of the 
effect of personal statutes has been admitted from 
considerations of general utility, that it is founded 
upon a tacit concordat between nations, to suffer 
this extension “de coulume ad couliume, toutes les fois 
que Véquité et Putilité commune le démandcrotent.” (nr) 

12. According to this doctrine, there would 
seem to be something like an obligation upon so- 
vercigns, to admit the extension of personal sta- 
tutes. Although they are separately sovercign 
and independent, yet the different nations, form- 
ing what we may call the civilized world, may 
be considered as one great society composed of so 
many families, between whom it 3s necessary to 
maintain peace and friendly intercourse, and 
whose duty it 1s, to maintain such principles, as 
conducive to that object and to the ge- 
It is upon the same foundation, that 


are most 
neral good, 
the law of nations rests. 

ea) oThere ‘are certainly cases, where the so- 
yvereign of one’country may refuse to give effect 
to the laws of another country, although those 
laws be clearly personal. By way of example 
we may say, that a law, declaring persons pro- 

eee 

(1) lL. c. 2. 5. ' 

/(n) Ch. 23, n. 62. 


——— 


fessing the protestant religion to be heretics and 


infamous, would not be respected in a protestant 
country. (0) 


14. supr : 1s} 

The supreme court of Louisiana, for the 
purpose of “explaining the ideas of the court and 
to show that it is almost impossible to lay down 
any gencral rale‘on the subject,” have stated the 
following case. «By the laws of this country,” 
say 7 vat tclar wT 7c 7 ’ 

a the judges, “slavery is permitted, and the 
rights of the master can be enforced. Suppose 
the individual subject to it is carried to England 


a} 


or Massachusctts, would their eourts sustain the 
argument that his state or condition was fixed by 
the laws of his domicil of origin ? 
they would not.” (p) , 


15. This question is stated with some inge- 


We know they 


nuity, but Iess accuracy. In those states in this 
union in which a state of slavery is permitted the 
state and condition of the slares are not fixed ' 

any personal statute. They are regarded as id 
perty ; in most of the states as personal pro aH 
and in the state of Louisiana, for eeiait ok 
poses, as Immoveable property. [fa Siem of 
Louisiana were to carry one of his slaves to {] 

state of Massachusetts, the courts of the Hide 
state would certainly hold the opinion “the 
the slave continued to be the property of nis 
master and subject to be held in Lic ‘ted 


the constitution and laws of the United States are 


ae tr eee 


(0) Hertius, De col. legum. sec. 4, n. 8. 


(p) Case of Saul vs. His Creditors. , 
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ihe supreme law of the state of Massachusetts, 
If however the master chould change his domicil 
and become a citizen of Massachusetts, be could 


hold the slave as property within the 


no longer 
e, however, ihe slave 


limits of that state. 

to be carried to Engl 
would not regard him as pro 
man; because the common 
instructed: them, that a state of slavery cannot 
existinneland.  [he*mmser would lose his pro- 
perty, but he could not complain. If he had 
carried prohibited goods, they would have been 


confiseated, and he would have lost his property. 
. the introduction and hold- 


He has carried a slave 3 
ing of which as properly is prohibited by the 
laws of England. 
16. Thus case certainly 
court seems lo have supposed, 
statutes of one country may be 


personal : 

by those (personal) of another.” 
17. Another case, supposed by the same court, 

is that of a person, who is minor by the laws of his 

domicil, but major by the laws of Louisiana, in 


which state he makes The court 
asks: “ Would it be perm 
our courts, and to the dema 


zens, plead as a protection 


ments the laws of a foreign country, 
people of Louisiana ha 
we would tell them that ignora 


in relation to a contract made h 


Suppos 
and, the courts of that nation 
perly, hut as a free- 
law of England has 


does not show, a5 the 
that even the 
controlled 


a contract. 


tted that he should in 
nd of one of our eiti- 
against his engage 
of which the 
d no knowledge ; and that 
nee of forcign laws 


ere, was to prevent 


the ne |} 

m enforcing it, though the agreement was hind 
a . ~ Bs ‘s is = a 

ing by those of their own state ? 

we would not.” (9) 


Most assuredly, 


18. This is 
. This is 
rien: i so resolutely spoken, that it must 
»s sed, the judges hi 7 
judges have retlected wel 
aie ie v d well upon 
subject, and that the | 
‘ y would make the 
; ae « 2 i€ re- 
ae miner: to such their determination 
ith a ‘fespee * Te 
ide, _ due respect to the court, we may be 
matte 1 i alas 
I uted to inquire, what response tl 
would make to a citiz f | La Nii 
‘ zen of Louisiana, who | 
ae ; | siana, who had 
ed into a contract with a stranger of 
a ger of such 
i9, ‘Khe ] , 

. aws of Poouistan: ~CRUEY r 
he sais ek ie Ina require, that, for 
carte ea ( contract, there should be 
et b: Ne of obligating themselves; and 

ut ¢ ur ‘ . is 
going further than the two Codes, whi 
nave been promulgated by | spect 
Heh i gated by the authority of the 

gishi *s Of the territory < ; 
that minors See, and state, we find, 
S are enumerated among thos 
have not ability to mak F yy ee 
; ake a ya “ 
If, then, one of the parties to tl WE ee 
, ‘ es to the contri 
minor, it w “7 ae oe 
on tae Sie not be a valid contract, and the 
es, what is not be admitted. t! 
a contract, as that supp ] oe 
at A osed, would 1] i 
tic alee d bea vali 
as ae according to the laws of Louisi : 
is ia ; 4 Isinn: 
ee 1e laws of Louisiana fix the ave of Re 
jority at twenty-one y 1 eae 
y-one years, after which a citize 
(7) Saul vs. His Creditors. 


(r) Code of 1807, 5 
<pbieied. » page 264, art. 24. New Civil Code 
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of that state is reputed major and able to con- 
tract. But this isa personal statute, which aflects 
only the citizens of that state. It cannot affect 
the capacity of persons subjects of other states, 
without transcending its jurisdiction. This is a 
principle, maintained by all the authors, whom 
the courts of the state of Louisiana are bound to 
Tespect; particularly by Bartolus, whose autho- 
erity has been so distinctly recognised by the. 
ordinances of the kings of Spain. 

21. This principle is laid down distinctly by 
D Argentré. Quottescumgue de habilitate, aut inhabs- 
litate personarum gueratiur, totics domteth: lowes et sta- 
tuta spectanda. Nam de ome personalt negolio judicis 
ejus cognilionem esse cut Persona subsit, ste ut guocum- 
que persona abeat, id jus sit quod ille statuerit. He 
quotes Lartolus, Jason and Paulo di Castro, the last 
of whom, treating of a statute of Modena permit- 
ting minors of the age of fourteen years to con- 
tract, says that this would not enable a person of 
that awe, of the city of Bologna, to make a valid 
contract at Modena. lid pro regula ponunt, statuta 
nunguam statuere super habititate aut inhabilitate non 
subjectt ; et in speete Paulus de Castr. ad cunctos 
pop. putat statutum Autinense quod legitimat pupillum 
ad contrahendum in XIV anno, non habilitare Bono- 
niensen JMutine contrahentem. Ratio est, quia hie ab- 
stracté de habilitate persone, ct universali ejus statu que- 
raiur, wdedque persona a statuto domicilit affictatur. (8) 


(s) Art. 218, gl. 6, n. 47 & 48. , 
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Therefore he Concludes, that a citizen of Paris 
could not make a vahd contract in relation to his 
estate in Bretagne, unless he were of the ful] age 
of Sventy-five years, although the age of full ma- 
Jority in Bretagne was twenty years, 
nit, ut s2 clvis Parisienses de bonts qua in Britannta 
haket contrahat, necesse habeat annum AXV. watts 
expectare, guia tale est Paristorum Statutum & quo per- 


Er Quo eves 


Sone habihtas Sspectanda est, ctiamsi Britannia encolas 
suos faciat majores ab anno weesstssimo, (7) 

22. Quotations jn Support of this principle 
could he Multiplied to ORY 7O%tenis een the 
writers, who will hot admit, that personal statutes 
can produce any real effects beyond their terrj. 
torial limits, as Burgundus, (%) Paul (7) and John 
Voet, (x) Stockmans, (y) &e., maintain, that. lor 
all personal effects, the capacity of a person Jat 
pends absolutely upon the law of his domicil and 
nothing can be more personal than the pbives to 
contract, The character thus Imprinted 
of so transient a nature, as to he 
long as the Person has his foot on ] 

‘am etm Persone nullis acroryy 


menibus $26 claudantur, Ul cxecdere 


iS not 
borne Only so 
US native soil, 
uous, Cur urbrun 


won Liccat, tnaeta 


(t) 2. ¢. 49. 


(u) Ad. cons. Flandria, tract 1, n. 8. 


(v) The following is one of the general rules of Pax) Poet 


1, ubs Slatutum 


(x) Ad Pandectas, hb. 1, tt. 4, pars, 2,n. 7, 
(y) Decisiones Brabentine, dec, 125, n. 8 
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libertate infintta sedium mutandarun, in supplicio est 
aliter cffici, aut stium habere, nist yuandin lubct domt- 
cilio locum capere 3 quod citm quis factt excessu loct, 
legibus non liberatur, nist domicilium mutet. Unde 
event ul affecta quocumque modo persona domiciltt lege 
aut jure, ea perpetud sic tencaiur, ne ullé mutatione loct 
sese posstt exuere. (z) 

93. Nor can this character be shaken off by 
any act of the person who bears it. The disabi- 
lity of minors is imposed upon them for their 
protection, and to guard them against the conse- 
quences which might result from their inexpe- 


rience and imprudence if not restrained, In some 
-arlier 


parts of the world the age of maturity is 
The legislator 1s supposed to be 
can 


than im others. 
the best judge of the age, when his subjects 
be permitted to act without the aid of tutors or 
sto him to fix the period 


curators; and it belong 
But this power would be. 


when they can so act. 
merely nugatory, if the subject could dispense 
with it by hus own act, during the time in which 
he is incapable. It is consequently prohibitive, 
so loug as the prohibition continues. 

94. [tts we know the common opinion, commu- 
déctorum, that even strangers are Sup- 
submit to the laws of the place 
but this refers 


nis sententic 
posed tacitly to 
where they enter into a contract; 
only to the solermnities of the contract and to 


those things which belong to the nature of the 


contract, lum respectu solemnium, que im contractu 


a TC 
er 


(z) D’Argentré, Le. m. 12. 


eR A SE AAA RE IL RTE TN EN Be EIRENE YE HE BOP 
A pee entre oe 


A 
mage = NR ARN eee RN 
ae 


oe 


requiruntur, quam corum que cx natura controctus 
deseendiunt. {t has never been extended turther 
certainly never to the capacity of the acon 
Aletat, alter stating, that-if there was a law % 
Ferrara requiring persons ‘making a contract to 
pay something to the prince, this would include 
strangers making a contract there, and for which 
he gives this reason: hic enim lex rem ipsain, NON 


contrahentium personus respictt. (a) 


25. The opinion of the court above quoted 


seems to have been founded upon some appre- 


Ty cate on =: * ’ 
nenaed iInconventenee, rather than Upot any prin 


ciple 5 pee ’ 
iple of law. ] he argument al mconvententt may 
be good as an auxiliary, but never as a principal 
But the adopti ? j ii 2 a 
Onl " } 
| of their opibion might be at- 


en ed af 
I ] : 
- l #8) « j > { ) OS 


in the case of the |; i 
he case of the law mentioned by Paulo di 
Pes that a boy from Bologna of the age of 
ourteen years beine ; ; MAptiA 

y emg at Modena on a visit, should 


be there s 
: f educed Wito . mg tate oe : : 
the making of a minor's 


contract. Could this be considered valid 2 
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nd by which th 
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validity of a contract is made to depend upon 


the circumstance, of the action to entorce 


| it being 
brought before one tribunal or another ‘ 


(a) Ad. tl. cunctos populos, C. de Sum. Trin. n. 16. 
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26. The citizen of Louisiana, in the case sup- 
posed by the court, may have been mistaken and 
injured ; as he might have been mistaken and 
injured, if he had contracted with an incapable 
person of his own state, whose age he had mis- 
taken. But, in either case, the law says, that 
the mistake must be imputed to himself, Quiz cum 
alio controhit, vel est, vel esse debet, non tgnarus conitt- 
tionis cpus. (6) This is a positive text of law, 
which no judge in Louisiana can be permitted to 
disregard, although it may not comport with his 
notions, of what is convenient or inconvenient, 
It is also a text applicable 


equitable or unjus 
The word condilio is SO CX- 


to the precise case. 
plained by Cujas, in treating of this same law. (c) 
Conditio pro statu accipitur, puta pater-familias sit, an 
filius-familias, servus, an liber, /Etatem, valitudinem, 
facultates, mores non stenificat. 

27, The learned Menochius has commented 
very fully on this law. Qui contrahit cum aliquo 
scire et cognoscere ejus conditionem, et qua- 
1st servus, vel liber, minor, vel major, 
Est ratio, quia ts que 


prasunutur 
Litatem, an scilice 
saprens, vel stultus, et prodigus. 
ut diligens et cautus esse debet, in perscrutanda 


contral 
conditione et qualite le cpus, cum quo vult contrahere. Ea 


egligentia adscribitur, si male contraxtt, 


propler sum 2 
cm. Linc dicimus quod ts, que 


inorans illius condition 
mnutuo dedit pecuniam filio-fam. repetere non potest, else 
dicat se ignorasse illum fuisse sub patris potestate, cum 
b) 1. 19. ff. de reg. pur. 

c) Observ. liv. 7, cap. 36. 


eo sr ore 


oo : 


2d scivisse prasumatur. Idem dicimus de co, qui m= 


nort mutuavit, ut eadem ratione repetere non possit. 
Idem. de eo, qui contrahit cum socio mercatoris, quorum 
socictas gam erat finita,n. 1—A, In num. 12 & 13 
he states the precise case which we have bad 
under consideration. xtenditur secundd, ut proce- 
dat eliam tn forenst, gui prasumitur sctre statulum, con- 
ditionem, et qualitatem cpus, cun quo contrahit. Ita 
sensit Decius, in Cons. 19, eum dixit mulferem non 
posse excusare quod ignoraverit statutum domicilit ma- 
rite de lucranda dote, €0 sub pratertit, quod exset foren- 
Sts, guia clam ipsa peraqiuirere algue poerscr ar A 
te ce et ead de teat, @) ie Te eee 

9 rs . . 
=. eee agaeON a ca: law. 48 that contracts 

untary ; and therefore the jurisconsult U2 
pranus, in the law Qui cum allo, Ae aiem be- 
tween a: party contracting, or slipulating, and a 


’ > 
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heredt autem hoc ¢ “x 
LOK empulare ON potest, CULE ROR sponte 


cum legatartis contrahit. 
2? e "ec : 

9. Therefore, although the payment of a le 

Fac : 3 2 

gacy, bequeathed to a person subject to the pa 


terna 'e J Lt. 
1 power, (filus-familias) ought to be made 
o the father; yet where a legacy has 


te a peisun geners i 
o a peisun gencrally, and the heir, being jenor: 
of such legatee being fii 10 ee 
mee g & firus-familias, pays to him 
4s Ignorance will not be imputed to him, and ] : 
will be dis elas 
eae hehe cum non sponte legatariis con 
ahe ) } . 
at, t est, says Cwjas, guia non ipse legatari. 
facit, sed in eos incidi le tagcat 
encidit per aditionem hercditatis. 
eerie 
(d) De presumptionibus, lib, 3, pres, 88. 
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30. But with persons making contracts the 
case is different, and with them it is not always 
true, that they are not presumed to know the laws 
of other countries. No citizen is compelled to 
contract with a stranger. If he do make such 


contract, he is bound to inquire into the capacity 
of the party with whom he contracts, and the law 
presumes him to have made such inquiry, and to 
have understood the laws of the party’s domicil, 
by which that capacity is determined. The igno- 
rance complained of is not “tn relation to the 
contract,” but to the capacity of the parties. . 

31. Rodenburgh treats this precise question. 
After stating, that those laws, which fix the gene- 
ral state and condition of persons, are personal, 
says, that a person, affected with a state of ability 
or inability by the laws of his domicil, carries 
that state with him wherever he may go; and this 
he illustrates by examples. At Utrecht persons 
of the age of twenly years are major; in Holland 


not until twenty-five. In both provinces, married 


women are incapable of doing any act, 
© but,in 


consent and authority of their husbands; 


provinces governed by the Roman law, the wife ts 


not subject to th’ power of the husband. He sup- 
rson, under the age of twenty-five 


poses then a pe 
Utrecht, to contract in Holland, 


years, 2 citizen ol 
a citizen of Amsterdam, of the age of twenty years, 
to contract in 
the province of Utrecht, to make a contract in a 


place governed by the Roman law, in either case 


Utrecht, or a married woman, of 


we ae a 


rebus gerendis areetur. 
manorum hic utuntur, coms 
Potlestati virili non supposita, 

mum, gue vigcstmum guintum 
habuerit, contrahere in Holla 
landie incolam vigresimu 
trajects ; 


ti 
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laws of that province, but maj 
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mibitant of Utrec} 
Jj ] CL ; ~ 4 ‘ Pape & 
of twenty years, m it, of the age 


ay effectually ‘Cpe ane 
by contracting in Hollandea y oblige himself 
»; tatamarried w . 
under th : : ed woman, 
© power of her husband hy the Jaws of 


her. domici 
mici, would in no other place bef ; 
from her mMcanacity 14] ae re freed 
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ma - ; : as mc COMUNE Gi +s 
ried woman, whose domicil was j a 
: as ina 
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_ gurts seriplt, aut é contra. Quocumgque modo se casus 
habuerit, contrahentium ertt respiccre ad suum cujusque 
domicilit locum, tmpressamgue ibidem persone quali- 
tatem, aut ademptam domi condilionem, cujus ignarus 
non sit oportet, qui cum alio volet contrahere. Quare 
Hollandice incola major Ultrajecti, minor apud suos, 
contrahtt apud nostrates invalidé. Contra, Ultrajec- 
tinus, lege domieilit major, contrahit in Hollandia effica- 
cilcr, ul maxime ex more regionis tstius rerum suarum 
necdum haberetur compos. Uxores domi sub maritorum 
polestate ita constitute, et sine tis nec alicnent nec con- 
trahant, nullibt locorum hane tncapacitatem exuunt. 
Ciim mulierts contra gure seripto obnoxiee contractus, 
apud nos celchratus, consrstat omnimodo. (¢) 

32. These are the true principles of law, and 
a judge will greatly mistake his duty, if he dis- 
regards them, from any notion, that the people 
of the state are placed in a state of tutelage 
under him, and that he is to find remedies, for their 
want of circumspection in making contracts. He 
is bound, on the contrary, to say to them, in the 
language of the jurisconsult Scevola, vigilantibus, 
non dormientibus, jus civile scriplum est. 

33. I have said, that the tacit submission to 
the laws of the plice of contract had never been 
extended, so as to affect the capacity of the par- 
ties. At the moment, the peculiar notions of Ulric 
Huber did not occur to me; and I believe there 
is no other author, who has supposed, that there 


(e) Dejure quod orttur ex statutorum diversitate, it. 2, « 1. 
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can be a tacit submission, to produce an effect 
which cannot be produced by an express a fhocustes 
ment. The author just named, lays down ‘lirée 
general tules, which he supposes to be incontro- 
vertible. I, Leges cwusque tmperii vim habent tnira 
ferminos gusdem reipublice, omnesyue et subjectos obli- 
Sanit, necultra. I. Pro subjectis rmperto Ande ae sunt 
omnes, gui intra tcrminos cpusdem reperiuntur, sive in 
Perpetuum, sive ad tempus tht commorentur. Ih. Ree- 
lores emperiorum td comiter agunt, ut jura cnujusgre 
popult tnira terminos ejus exercita, tencant ubiane sim 
Uri, quatenus iithtl polestatt aud gure alterris = neranzs 
4. 1¢se rules, if true, ¢ ic Vv © exten 
of destroying the elie hist ce pi pea sie 
personal and real 
statutes ; and Hertius, after quoting them, asks: 
st sola populorum conniventia id nits dicanuts, ble juris 
ertt efficacia? (¢) 
35. Ifthe second rule be wel} founded 
sequence will be, that the capacity of 
will not be fixed by the laws of iisutcateaGh. but 
will depend upon the positive laws of the distareht 
places, in which he may casually be. Actordigy 
to this system, a Frenchman, before the abolition 
of ihe customs, might, in travelling throuch the 
kingdom, be one day major, the Het day vats 
and the day after major again. In the Nether. 
lands, the same changes might have repeatedly 
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. the con- 


a person 


Se 


(f) Prelectiones jur. civ. lib, 1, , S. 
(g) De collésione legum, sect. 4, n. 3. 
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taken place in the same day. So, in the case of 
a married woman travelling with her husband, 
she might one day be able to oblige herself and 
dispose of her property, without the assent of her 
husband, and the next day be incapable of doing 
any valid act, without his authority. It 1s not dif- 
ficult to perceive, on which side the inconveniences 
lie: and if any be found to arise from the recog- 
nition of foreign laws, it will be recompensed by 
the benefits to be derived from the reciprocity of 


the admission. 

36, As the mere opinion of Huberus 1S not of 
itself sufficient to support a rule, which is against 
the whole current of authority, let us see, if atcne 
founded upon any text of Jaw. He cites ees 
relecatorum 7, scc. interdicere 10, ff. de interarcns et 
relecatts. 

37. This law is taken from Ulptan’s book upon 
the office of proconsul. The jurisconsult SAYS, 
that the president of a province can banish of- 
from the province which he governs, but 
cannot interdict them from another province, and 
so the cmperors Marcus Aurelius and Verus had 
determined. The consequence was, that a crimi- 
nal banished from the province, in which he had 
his domicil, mi/rht reside in that of his origin. ‘But 
the emperors Severus and Caraccalla had provided 
against this, and by a rescript addressed to the 
president of the province of Spam had authorised 
the president, who governed the proyince, in which 
the offender had his domicil, to banish him not 
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only from that, but also from the province of his 
origin. The jurisconsult says, that it was just, 
that the authority of this rescript should extend 
‘to those offenders, who might be in the province, 
although it was not the place of their domicil. 


38. What then does this law prove ? Cer- 


tainly, nothing more than what is denied by no 
one, that even strangers are subject to the penal 
laws of the place. in which they may temporarily 
abide, and in which they commit a crime. £x- 
terus delinguens heatur pena statutt, wdaue duplict ras 


tione. Prima: quia ratione delict! sortitur forur, et 


a f 


yo ye 


egfecilur subilitus jurisdi front doet.  Seennda: quis dan= 
ee operany — tllictin, consetur se oblivare ad id quod 
inde conscquitur ef alle imputatur, et censetur sese 
subjicere pene propter hoc statute. (h) But it does 
not follow, that they cease to be subject to the 


Jaws, which govern their domicil, or that they 
change their personal character. 


39. This author, in number 12. of the same 
title, acknowledyes, that the personal qualities im- 
pressed by the laws of any certain plac *,go with 
the person affected into all other places; and that 
a person having the benefit of age in Friezland, 
contracting in Holland, cannot there have the 
bencat of restitution ; and that a person, who in 
the former place is interdicted as a prodigal, 
cannot enter into a valid obligation in the latter. 


(h) Dumoulin, ad lib. 1, Cod., tit. 1, verb. delictis, page. 
557, ed. 1681. 
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But in the following number 13, he denies this 
doctrine, and states this case. In Friezland, ason 
in the power of his father canuot make a testa- 
ment. He goes into Holland and there makes a 
testament. It is asked whether this be valid ? 
Huberus thinks, it would be valid in Holland, by 
his first and second rules, but that it would not 
be valid in Friezland, according to his third rule. 
Now I cannot conceive, that, by any principle of 
law, it can be justified, that the courts of one state 
can correctly decide in favour of a will, upon the 
ground of the testator’s personal capacity to make 
one; and that the courts of another state may 
also decide, in relation to the same will, that the: 
testator was totally incapable of making one. 

40. Penal laws, and police regulations, are 


necessarily local. They do not extend beyond 
the territory of the legislator, and, within that 
territory, are obligatory upon strangers, as well 
as upon citizens. The effect of these will be more 


fully considered in a subsequent dissertation. 
41. The forms of acts, the solemnities required 


for the making of contracts and of testaments, are 
also local, and will be treated of in their proper 
place. . 

42. So also of those matters which concern 
the nature of contracts. To interpret them, and 
to ascertain how far the partics, having capacity 
to contract, have obligated themselves, it is ne- 
cessary to have recourse to the laws of some 
place. When both parties to a contract are stran- 
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vulor, or a married woman 


gers in the place where it is made, and both 
have the same domicil, it is a disputed question 
whether the law of their domicil, or the law of ae 
place of contract, should be resorted to, for the 
interpretation of their contract. When both are 
strangers in the place of contract, and also have 
separate domicils, another question will be pre- 
sented. But when one of the parties js a ‘encodes 
of the place where the contract is made, and the 
contract is enuirely personal, there is no doubt 

that the interpretation must be according to the 
law of the place of contract. i 
in the epposition of two diff rent systems of jaw 
itis CONsonant to reason, that the Jaw of the a 
of contract, being also the domicil of one of the 
partics, should prevail. In such a case. ihe strane 
Ser 1s supposed to have tacitly submitted to ei 
law, to have informed himself of it, and to ] 7 
made its provisions va a 


The reason is. } at. 


ace 


ave 
a part of his agreement. If 


he had made the contract at home with the same 


party, he might, by an express covenant, have 
cs , i f * < 
greed, that the interpretation should be according 
to the laws of the latter's domicil. 
43. Butifa person under the power of 
at home, e...:-a minor under the 


‘| 


another 
power of his 


under the p é 
’ power of 
her husband, had there entered into 


with a stranger, and had e 


a contract 
xpressly renounecd t} 
laws, whicl i ape 
1 rende a4 
' yh udered him, or her, nceapable, such 
renunciation would be of no ‘avail. Now al 


though it be a common maxim, that what may be 
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done expressly may be tacitly inferred, tuctte ef ¢.°- 


resst cadem vis 5; yeta tacit agreement can never 
4 S 


be inferred against an express prohibition. 
These considerations suggest many important 


questions, which belong to a dissertation upon 


the laws governing contracts. 

44. The age of majority here is twenty-one 
years, in Spain twenty-five years. A citizen of 
Louisiana may own land in Cuba, or a Spaniard 
By the laws of both 


countries, minors are disabled from contracting, 


without the authority of a tutor or curator; but 
the citizens of Louisiana, who have attained the 
nty-one years, and subjects of Spain, 
attained the age of twenty-five years, 
are sul purts and capable of contracting and 
alienating their property. The citizen of Louisi- 
, Cuba, may, at the age of 
twenty-one years, make a valid contract in rela- 
tion to that land, and this will not be inconsistent 
with the laws of Spain; because the disability, 
laws of that kingdom, is imposed 
sons nol suz juris, but sub- 


may own land in Louisiana. 


age of twe 


who have 


ana, who owns land nu 


created by the 


upon minors, or upon per 
ject to the power of another. Although, by the 


laws of Spain, the subjects of that kingdom, under 
the age of twenty-five years, cannot alienate; yet 
‘tis for this reason only, that they are sv) polestate 
alicnit. Buta citizen of Louisiana, of the age of 
twenty-one years, is su juris, and may alienate 
land in Cuba; because cessante causa, cessat effectus. 


It does not therefore follow, that ihe statute of 
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Louisi: , 
P siana produces any direct efict upon pro 
er ( Pas * . . - . . ; ie 
fe y not within its jurisdiction. On the contrar 
e permission to ali 1 igi, ke 
yahenate is conceded, | 
of the ec < eded, by the law 
ne ate where the property is situated 
as, by that law, the li aot ei aa 
aw, the hberty is give 
are not subject t y 15 given to those, who 
ak b) ct to the power of another, and are 
able to oblige.themselves. | 
45, > ormi i 
: In conformity with these prineiples it wo 
adjudged by the parti; a NN patie 
ou * i partiament of Paris in the year 
» that a person of the age of tw ‘ 
whose domicil was i a Mri Sirs 
ui was in the city of Senlis, where 
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of this case has received the universal asse : 
the jurisconsults of that nation. But, in Fla . z 
and Brabant, an opposite doctrine did ator ce. 
prevail, and received the canetion Fy 7 : wee 
spectable authors. ‘These denied that +t 

statutes could produce any other tas ade 
effects beyond their territory, even ees 


consequentially. 
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47. Burgundus, the 
system, held, that the siatute of majority was a 
personal statute, and that a person, who was not 
capable of contracting by the laws of his domicil, 
incapable of contr 
but he maintained, 


acting in all other 
that for 
son had 


was equally 
parts of the world ; 
sufficient, that the per 
f the place where 
distinguished 
between a sale an holding that 


the sapacity to sell would depend upon ihe laws 
of the domicil, and the capacity to alienate upon 


situation. 
re 
more plain he 


all real acts it was 
the age required by the 
rated. Thus he 


laws 8) 


the property was Siti 
lL an alienation, 


the laws of the place of 


aoe “To make his idea 
enstom of Ghent, persons Ww 


states 


this case. By the 
minors until they had attained the < 
» but by ihe statu 


five years 3 
e of twenty years 


sons of the ag 
their fiefS situated in that county. 


Ghent, of the age of twenty years, 


the authority of his 


lying in Haynault, without y 


tutor and sie decrelo. 


duces no effect; the celler contracts 


obligation and cannot be 
on; but if he deliver posses 


chaser is then gale, because this is th 
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required tie EParyaacetl 


property, and that the ct 


take away the hi 
subject to its jurisdiction, altho 
its subjects incapable of contrac 


ere 
age of twenty- 
tes of Haynault per- 
might alenate 

\ citizen of 
sells his estate 


This. says Burguudus, pro- 

no valid 
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> lawful age 
it for the alienation of feudal 
istom of Ghent cannot 
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"mancipalio omnino nthil operabitur, cessante caved ad 
mancipandum idoned. 

56. From the foregoing observations the fol- 
lowing rule will appear clearly to result. JFhen 
the personal statute, of a person’s domicil, ts in oppost- 
tion with the personal statute of the plhice, where his 
properly ws situate, the personal statute of the domicil 
well prevail. This rule was laid down by Boulle- 
nots, (¢) was approved by Bouhier, (w) and has 
since been received as an admitted axiom. It 
necessarily follows, from the principle, that sta- 
tutes cannot habilitate persons not subreet to them, 
hor in any way dispose coneerning their general 
capacity or in®apacity. The domicil and the 
situation being under different jurisdictions, the 
law of the latter cannot affect the person, who 
derives his capacity from the law of the former, 
and being by that law affected with a certain state 
and condition, he bears that state and condi- 


tion in all other places. Jus habilitationts respteet 


: AL 
personam, et habet locum ctiam extra terriloriim, et 


habet ipsam qualificare, id est, habifitare, ubicumaue 
locorum. (v) 

57. The power and eflect of real statutes is 
widely different. The direct effect of these sta- 
tutes is upon property, although they have an 
Their direct effect 
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ss confined to property lying within the territory 
subject to the legislator ; and, within that territory, 
they are exclusive of all other laws. When pro- 
hibitory, they also prevent the indirect effects of 
personal statutes of other states. mas 
59. Accordingly, another rule of Boullenots, 
sanctioned also by Bouhier, and disputed by no 
one, is, that when the rcal statute of the situation ts 
in opposition to the personal statute of the domicil, the 
latter must yield to the former. 
59. This is evident from the principles we 
have before stated. Lvery legislator has exclu- 
sive jurisdiction over the land embraced within 
the limits of his territory, and may regulate the 
alienation and transinission of it according to his 
will. When the personal statute of one country 
is allowed to produce an indirect effect upon pro- 
perly situate in another, it is, as we have shown, 
because of the assent of the people of the latter, 
and because of the personal statute not being in 
opposition to any T sal statute of theirs, but rather 
in conformity with them, producing its effect 
rather upon the real statute, than upon the pro- 
perty. Thus, a person of the age of twenty-one years 
is major, or a person under the age of twenty-one years 
is minor: these are personal statutes, and will con- 
trol the personal statutes of the place of situa- 
tion, fixing the age of majority ata different period, 
and will have an indirect and consequential effect 
upon property, if, by the laws of the situation, a 
major may dispose of his property and a minor 
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cannot. In this case, there is no opposition be- 
tween the personal statute of the owner: omicil 
and the real statute of the place where his land 
lies. But where the statute of the domicil im- 
poses no restriction upon the power of a person, 
of the age of majority, to alienate all his property, 
and this property is situated under the jurisdic- 
tion of a statute, which forbids the alienation of 
such property by persons of full age, such proht- 
bition controls the personal statute. Examples 
may be found in some of the former customs in 
France, prohibiting the alienation of hereditary 
property, but allowing that of a persons own 


‘acquisition. aA citizen of Massachusetts, being 


capable of making a testament, may devise all 
his real estate; but if that estate lies in Louisiana, 
he cannot dispose of more than two thirds, pro- 
vided he leaves, at his decease, a legitimate child, 
nor of more than one half; if he leaves two chil- 
dren, nor of more than one third, if he leaves 
three, or a greater number of children. (w) In 


‘this case the owner of the property is capable of 


making a testament and of disposing of his pro- 
perty; but this capacity is controlled by the laws 
of the state, where this property is situate, which 
prohibit the disposition of more than a certain 
part of it. 

60. By the Roman law, as we have shown, 
the contract of sale had not the effect of trans- 
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ferring property, even hetween the parues to ihe 
contract. sy the common law of England, it has 
that eflect. A person, subject to the common 
law of England, may, by the Taw of his domicil, 
be capable of contracting and alienating, and 
may make a contract of sale of property, eitil- 
ate in a place governed by the Roman haw; 
which contract would have transferred the pro- 
perty, if it had been situate in the place of his 
domicil; but, without an actual tradition will not, 
in this case, transfer it. Because the real statute 
of the situation opposes the personal statute of 
the domicil. So, in different countries, different 
forms have been provided for the alienation of 
property. Ut frandibus oecuratur, nuidtis tn locis pru- 
dentissime est constituhim, ul nec 0 Alivratto nec alicnalto 
pre dii vim hahbeat, nist facta coram juice, sub quo pra- 
dium est sittum, (x) "These are real and prohibitive. 
G1. This rule supposes the real statute to be 
prohibitive. By the common law of England, in- 
heritances never ascend, and collateral heirs must 
be of the whole blood of the person last seized ; 
but the same law gives an unlimited power of 
devising by will, all property held in fee simple. 


These canons of descent are entirely real; but. 
are not prohibitive of a contrary disposition by. 


man. A citizen of Louisiana, owning land ina 
state governed by the common law of England, 
and being capable of making a testament, devises 


————————— 


(x) Hertius, de col. leg. sec. 4, n- 3. 
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that land to his father or mother, or to his brother 
or sister of the half blood, this devise will be 
good, although to the prejudice of his heirs 
at law. For the real statute of the situaton, 
although different from his will, is not opposed 
to it. In this case, provisty Aormiturs fucu erssare 
provistonem legis. (3) 

62. These two rules will be found to give 
great assistance, in deciding many of the questions 
which grow out of the contrariety of laws. 

63. Real statutes affect the mmoveable pro- 


perly within the territory, whether possessed by 


. . 


citizens, or by strangers, and thus dhare an indi- 


rect eflect up®u persons not gencrally subject to 
the laws of such territory. Statutum afficit res 
IpsUs, Swve possideaniur @ ctve, sive a forensi. (2) 
Therefore, if a citizen of Massachusetts, owning 
a plantation in Louisiana, dies, leaving no des. 
cendants, but a father and mother and brothers 
and sisters, this property will be divided into 
two equal portions, one of which will go to the 
father and mother, the other to the brothers and 
sisters. (a) If on the other band, a citizen of 
Louisiana, owning land in a state governed by 
the common law of England, dies, leaving a father 
and mother and brothers and sisicrs, the whole 
of this estate will be inherited by his brothers and 


sisters, to the exclusion of his father and mother. 
OO 
(y) 1. 1 & 2, Cod. de jure emphyteu. 
(z) L. rescripto, §. ult. ff. de mun, &. hon. 
(a) Civil Code, art. 899. 
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G1. But although this be generally true, the 
rule ig not without exceptions; there being cases 
where statutes, although real will not affect the 
property of persons having their domicil else- 
where. Such is the case, where the statute 1s 
expressly limited to citizens, or is by express 
words confined to strangers. Thus Dumoulin, 
after stating the general principle, says: Fallit st 
statutum expresse se limitet ad famunas vel personas 
sui territorii, nec veltt excludcre exteros. Quia tune 
extert utentur jure communt. Item st expresse Se limt- 
tet ad faminas exteras, quas solas vult excludere 3 quia 
tunc ill sole excluduntur im bonis tn co territorto silts. 


Pariter 1 
Anglia) vel masculos, sese limitct ad indigenas vel sub- 


vocando primogenttum (ut morts est in 


ditos : tune soli hi guadebunt beneficio statutt. 


quin cum concernat res, prodest omnibus etiam exteris 
contra cives. (6) : 

65. Hitherto we have treated of the effects 
of personal and of real statutes. We shall now 
inquire, by what marks they are to be distin- 
guished ; and here we have to encounter the 
greatest difficulties, and shall find the greatest 
diversities in the opinion of jurists. 

66. I shall commence this inquiry, with an 
examination of the different systems which have 
been maintained. . 

67. The celebrated Bartolus was the first, of 
the interpreters of the Roman law, to enter into a 

in 


(b) Ad lib. 1, Cod, tit. 1, page 556, ed. of 1681. 
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particular examination of these questions. He 
distinguished between personal and real statutes, 
and his opinions, as to the effect of each, were 
7 7 
in many respects, the same with those which 
have since generally prevailed. But he devised 
eRe | Sh tae vig 
: e of distinguishing them, which has been 
ok a long time exploded. As this mode was, 
sae ever, adopted by his followers, was for a long 
ime generally receive { ‘ed b : 
fer ss received and followed by able and 
d doctors > law as i 
octors in the law, and has been the prin- 
aie foundation of some opinions, which have pro- 
uced import: fTeets, eve 
portant effects, even to the present day, 


“a 


it be necessary riveita ft nati 
ie ane cpssary to give ita full cxamination. 

. This mode will be found in his commen- 
tary on the first book of the code, ad 1. cunctos po 
yulos, n. 42, wher says: S 
pulos, n. 42, where he says: Sed posset dubitart de 
tali questionc, consuctudo est tn Angha quod primogent 

! . . . © ; - 
tus succedet in omnibus bonis. MAloritur quidam, ha 
bens bona in Aneclia, ct in Italia decessi f hat = 
anes lee OeL ra decessit, queritur quid 
juris. Jac. de Rav.ct Gul. de Cu. tencnt, quod de bonis 
exis } } ra jude 

tentibus an Anglia judicetur secundum consuctudi- 

nem illius loct, de aliis que sunt in Italia, stetur Juri 
communt ut dividantur inter fratres, per d. 1. pupillo 


pf: de tut. et cur. dat. ab his ef quia certa forma est data 


in bonts thi positis, ubsque non extendetur.  Tilem tenet 
Cy. hic. Alii dicunt quod debet tnspict locus ubi est adit 
hereditas, et sic ubi quast contractus est eclebratus, stcut 
tn contractibus insprcimus locum contraclus, ut 1. ‘i Un- 
dus ff. de evic. Mihi videtur quod verba sjodaiecias 


consuetudinz. lig : Aut illa di. 
tudines, sunt diligenter intuenda. Aut illa dispo- 
nuat circa res, ut per hee verba. Bona pecepentis 
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VENIANT IN PRIMOGENITUM, ef Lane de omnibu J the eldest son shali inherit the whole estate,” 
dicabo secundum usum et statutum udt res sunt sttuale, the statute is personal, and can only affect per 
7 < 4 ‘ 4 eI bad 
re ° yo * . he "4 : a pt 74 ‘ ; 
guia jus afficel res 1pSAS, Sive vossidcantur G cive, StVE * sons wt re subi i i ~Onse 
J jus af Lage he ; 3 sal on who are subject to it. The consequence 
ab advena, ut l. reseriplo in fin. ff de mun. ef hon. l will be, that the lands of an Italian lying in 
. . ° . . « m bet ; 
' ave p ca / 0 AY mie r aie 2 “ 
verba statuti, seu consuctudinis disponunt crea personas, England would be equally distributed among 
ud per hee verba, PRIMOGENITUS SUCCEDAT, et tune, aut his children, if the statute commence with the 
ile talis decendens non erat dicta Anglha, sed ibi haberct _ person, | 
possesstones, et tunc tale statutum ad cum et jus filios 70. James of Ravenna, Gulichanus de Cunco, and 
non porriguur, gid dispositio circa personas non Cynus the preceptor of Bartol:s, seem to have 
porrigitur ad forcises, &e. formed a correct opinion upon the question here 
69. The question here proposed is that of a stated; but to their works I can have no recourse, 
statute undoubtedly real, a statute regulating suc- * and at this day they are not easily to be found. But 
*  cessions. A man dies in Italy, owning real pro- the questions.of which [am treating, seein to have 
perty in England, and the question 1s proposed, been very little understood at the commencement 
whether the eldest son shall succeed to the lands of the fourteenth century, when Bartolus wrote. 
in England, according to the laws of that country, This verbal distinction was indeed contradicted 
or whether it shall be equally divided among the and exposed by Baldus ; (¢) but such was the 


children, according to the common law. He cites ’ weight attached to the opinions of Bartolus, that it 
the opinions of James of Ravenna, Guliclmus de Cu- was generally received until Uie sixteenth century. 
neo and Cynus, that property in England shail be 71. Of this we have some instances in the 
inherited by the eldest son, and that property in counsels of lexander Tartagni. () The inheri- 
Italy shall be divided according to the common tance of a person, whose domicil was at Merrara, 
Jaw. Others, he says, look to the place where 

the succession is opened. But he is of opinion, 
that the words of the statute should be atten- 
tively considered ; and that if it be written in 
these words, “the estate of the deceased shall 
be inherited by the eldest son,” then the statute 
is real, and the property will be adjudged accord- 
ing to the law of the country where it is‘situated ; 
but, that if the statute is written in these words, 


was claimed by a nephew and by a cousin 
german. The estate was situate In Ferrara, 
and by a statute of that place the agnati exclude 
the cognati. ‘The nephew was the son of a sister 
of the deceased, the cousin a son of an uncle. 


: (c) Ad d.l. cunctos populos. , 
(d) Cons. 44, lib. 5. ‘ 
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Neither had a domicil in Ferrara. The claim of 
the nephew was founded on proximity of blood ; 
that of the cousin upon the statute of Ferrara. 
As this statute commenced with the person, lex- 
ander decided in favour of the nephew, in confor- 
mity with the above quoted opinion of Bartolus. 


As the statute begun with the person, he _con- 
cluded it to be personal, and therefore did not 
include the parties, who were-strangers. 

72. Upon this decision Dumoulin after observ- 
ing that Martinus Laudensts, Caldcrinus, and Joannes 
Andreas held the same opinion, says, sed pessimé lo- 
quaalur : quia, statutum tn effect non disponit de ipsis 
persours vel carum statu, sed de tpsts rebus, et ste quibus- 
cumgue verbis loguatur, livat omnes quoad res in sua 
ditione sitas. 

73, Dumoutin speaks of this distinetion In vari- 
ous other parts of his works, and says it is to be 
rejected as merely verbal. 

74. DArgentré expresses his astonishment, that 
a distinction so pucrile should have been adopted 
by really wise and learned men like Bartolus and 
his followers. Quidam putant cum stalult dispositio 
incipil d persona personale esse, cumd re reale ; quo 
nihil potest dict fulilius. Nam qud tnterest an statu- 
tum dicat, primogenitus capiat duas partes heredi- 
tatis, aut du partes hereditatis veniant ad primo- 
genitum 2? Nee quidquam infantius dict poteret de verts 
prudentibus, nec proindeé omnium est isla sententia; nam 
quis hic non videt de rebus agi, de familia erciscunda, 


et dividenda hereditate, cum de jure persone sepe nulla 
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stt quastio ? (e) and afterwards in the same gloss. 
: 16, he says: pudeat pueros talia aut sentire aut 

0 bob . . . * A 

cere, shige saprentes oportet ludere sophistica 
aut prastigtis verborum. 
ix 7 mt ag 

75: Since the time of these two great men, this 
Pa eee of Bartolus does not appear to have 
F . . = 0 a 
aa a partisans in France or the Netherlands. 
as been expressly noticed and rejected by 
i sir Cf) Stockmans, (¢) Rodenburg, (h) Paul 
Voet, (i) Froland, (0) Boullenot Bouhi 

: ; Boullenois (m) and Bouhter. (n) 

76. ™ rect ; 
ge It *appears, indeed, from Boullenois, that 
: ecart and Bowvot had fully adopted the ideas 
of Bartolus, = also that Samucl Strick, a German 
professor who wrote as late as the commencement 
of the eighteenth century, had done the same 


‘ 
ye 


77. Gregorto Lopez (0) and Maticnzo ( p) adopt- 
ed the same distinction in Spain; the consequences 
of which we «hall see in another dissertation. In 
conformity witli this distinction they decide this 
law to be a real statute. ‘oda cosa que cl marido, ¥ 
la muger, ganaren, o eomprarcn de consuno, cyan lo am- 


oss } , eo Werexas : ree 
bos por medio. (q) Every thing which husband 


(e) In antiq. cons. Brit., art. 218, glos. 6, n. 14. 
(f) Tract. 1, n. 4. 

(g) Dec. 125,n, 8. 

(h) De jure quod oritur §c., tit. 1, cap. 1. 

(1) De statutis, sec. 4, cap. 2, n. 1. 

(2) Mémoires sur les statuts, part. 1, ch. 3. 
(m) Traité des statuts, obs. 2. 

(n) Ch. 23, n. 46 & 47. 

(0) Ad. l. 24, tit. 11, partida 4, gl. ganancias. 
(p) Ad. 1. 2, at. 9, 46. 5, Recop. gl. 1, n. 75. 
(q) b. 1, tt. 3, ib. 3, Fuero Real. 
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and wife shall gain or purchase together, they shall 
have equally between them? Upon the ground of 
this distinction, then, the following statute must be 
regarded as personal. Lores et femmes conjounts 
ensemble par mariage, Sout communs en brens ie 
ef conguéts immeubles faits durant et constant ledit ma- 
riage. (7) Yet these two laws were intended to 
produce precisely the same effect. To say, that 
one of these laws is real and the other personal, 
is to give efiect to a verbal construction of the 
‘law against the manifest intent of the legislator. 
This mode of adhering to the letter, in opposition 
to the intent and meaning of the law, is not only 
against natural reason and good sense, but is re- 
probated by many express texts of law. JVos enim 
non verbis, scd ipsis rebus leyes UNponMimuUs, SAYS the 
emperor Justinian, (8) Noa figura literarum, see 
oratione, guum expronunt litera, obiicamur, says the 
jurisconsult Paulus. (f) Sctre leges, non est verba 
carum tenere, sed vim ac potestatem,are the words 
of the jurisconsult Celsus.(u) An illustrious ex- 
ample of the rule of interpretation, which forbids 
the setting up of the literal terms of alaw against 
the intention of the iegislator, will be found in the 
law scire oportet 13, §. aliud etiam 2, ff. de cxcusatio- 
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(r) Art, 220, Coutume dela prévotéyet vicomté de Paris. 
(s) J. omne 2, Cod. commun. de legat, 

(t) 1. 38, ff. de obl. et act. 

(u) 1, 17, ff. de legibus. 
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nibus, in Which we have the opinions of Herennius 
Modestinus, Cerbidius Scevola, Julius Paulus, and 
Domitius Ulpianus to this effect. (v) 

78. Dumoulin (w) divides statutes into two 
classes; 1. those which relate to the forms and 
solemnities of acts and of judicial proceedings : 
and, 2. those which concern the merits and 
decision of causes. 

79. This second class of statutes he subdi- 
vides into 1. those which depend upon the wil 
of parties, gua pendent & voluntate partium, vel per 


eas ¢mmutart possunt: and 2. those which dispose 
independently of the will of man. Aud s: 


‘) 4 alltaiae o/s 14h 0 


hee se hati 


disponit in his, que non pendent a voluntate partium, 
sed a solu potestate levis. 

80. These statutes of the last description, act 
either upon persons, or upon things, and therefore 
he distinguishes them, as personal, er real. 

81. When the statute acts upon things, the 
law of the place, where the thing is situated, is 
alone to be considered. ut statutum avit in rem, 
ef guacum@gue verborum formula utatur, seniper wispt- 
citur locus, ubt res stta est. Unde sive dicat, Bona 
NON VENIANT AD FEMINAS, Stvu€ FEMINZ NON SUCCE- 
pant, semper locum habet in bonis sitts inter fines 
suos, sive feemine sunt subdite statuto, vel non. sive 
cives vel extera. 


(v) See also Dumoulin, in antig. cons. Paris, §. 13, glos. 4, 
n. 8, et Note in Comment. Chasseneuz, page 1104, ed. of 1681. 
fw) Ad lib. 1, Cod, de Sum. Trin. verb. Conclusiones de statutts. 
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32. But when the statute acts upon persons, 
then it affects only subjects, and does not include 
strangers. ful slatulum agit in personam, et tune non 
includit exteros, sive habilitet, sive inhabilitet personam. 
In speaking of the action of statutes upon persons, 
or upon things, he intends only their direct effect. 

83. It thus appears, that Dumoulin regarded 
as personal or real statutes, those only which con- 
cern the merits of causes and which are prohibi- 
tory. ‘Those statutes, which dispose concerning 
the nature of contracts, and which are not prohibi- 
tory, but are subject to be controlled and changed 
by the agreements of parties, do not, in his opi- 
nion produce an effect by the mere force of the 
statute or custom, but the effect is produced by 
the implied assent and tacit agreement of the 
parties. Circa idem membrum prime subdistincltonis 


notandum : Quod tune non tam agitur ex consucludine 
VY 


vel staluto, quam ex tacito pacto inexistenti, vel ex- 


contractu informato « statulo, vel consuctudine. 

34. Boullenots, («) in treating of the sta- 
tutes concerning the partnership between mar- 
ried people, has supposed, that JDwmnoulin consi- 
dered them to be, in their own nature, real, and 
that he resorted to the system ofa tacit convention, 
sn order to avoid the great injustice, which would 
follow from such conclusion. This, however, was 
not the opinion of Dumoulin, as fully appears from 


a ——E—E—E———————— 


(x) Traité des Statuls, obs, 29. tis 
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the foregoing abstract, taken froma part of his 
works, in which he does not refer to the conjugal 
community. Z 
85. To understand the system of Dumoulin, and 
the distinction he makes between prohibitive sta- 
tutes and those which are subject to be bonmolied 
by private conventions, it will be necessary to 
consider the particular case, to which he has ap- 
plied his doctrine, the interest of the husband i 
the dotal property of his wife. | 
86. In the different Italian states, and in those 
perrinaes in France which were coverned 
the stoman law, there existed eek wale 
tions with respect to this interest, whic ee 
called the lucrum dotis. By the stink cpt 
toms of some places, the husband gained 


es ms) ae ‘” Q 
vivorship the whole of the dota! eflects; by the 
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of others, he gained a third, by some a fourth, < i 
by others nothing. | pare 
87. Statutes of: this description do not a% t 
ihe personal capacity of the parties, but ene 
concerning property merely. If then the ee 


rust be considered to be produced by the mere 
force of the statute, it can be but real, and ca 

only affect property lying within the wie 
the statute. Yet, Baldus athrms it to be ae, 
common opinion of the doctors, that with respect 
to these gains the customs and statutes of uken 

trimonial domicil should alone be regarded. C, 6 
suetudines et statuta vigentia in domicilio Pasay: yee 


he adds, non curo ubi res sint posite que in dotem 
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Jote sunt. (y) ‘This opinion has in Spain rec 
ad’. - 
the sanction of positive law. (z) tse 
83. Tis opmion can have no ot a os 
: ’ i : statute 
tion than that of an implied contract. as 
‘ free rop 
cannot of itself produce an effect upon pF a 
beyond the limits of its jurisdiction. Bu 
= il } } sons J} is extende 
effect of a contract 15 personal and 18 I = 
nt : R i ‘-herev 
to the property of the party a caeee whe 7 
: i oses 
Ay ated. The law imp 
that properly may be situat 


wife, an obligation to restore that oe ee 
the dissolution of the marrage, and sae < 
nndertaking on his part to perform that Oo niga ; i 
For this the wife 15 supposed to stipulate, ane ¥ 
tc the husband 1s considered to oblige himself. 
ie . -equire him to restore the 
Or, the law does not ee “tie a5 cabegete 
whole of the dotal effects, but allows him ‘ : ¢ i 
as a gain to himself, the whole, or ae t i , - 
the fourth part of such effets. In sige a 
does not contract an obligation to Pobat i 
which the law allows him to retain 5 ‘i aati 
wife stipulate for such eeniay es 7 iene 
consents to the husband’s retaining w vi a am 
permits him to retain. This tacit consen 3 Pe 
plied from her not requiring an express gon ae 
to the contrary. Velle videlur, que eee. 
guod impedire potest. The case supposed, 15 
. 

auc part. 4, Rodericus Suarez, de bonts acquisi- 
tiy, n. 42 & 45. , 
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of a statuie, not absolute and prohibitory, but 
admitting of contrary pacts in the contract of 
marriage. The tacit consent cannot be nuplied, 
where the power of expressly dissenting is denied. 
89. The statute of the matrimonial domicil, 
which allows to the husband a gain by survivor- 
ship in the dotal effects, but does not prohibit an 
express pact to the contrary, is considered to make 
part of the contract and to produce all the eflects 
of an express agreement. It therefore is indiffe- 
rent, whether the dowry consist in moveables, or 
immoveables, or whether the immoveables be si- 
tuate within or without the jurisdiction of the sta- 
tute; for the gain is not statutory, but conventional. 
There is, however, an exception to this, when the 
immoveable property, making part of the dotal 
effects, is situated in a place, where there is a 
contrary statute with prohibition against any 
agreement to the contrary. Such a statute would 
render ineffectual any express stipulation to the 
contrary, and must equally exclude the eflect of 
any implied or tacit contract. When, on the other 
hand, the statute of the matrimomal domicil is 
prohibitive, there is no tacit contract, because 
there is no volition, and consequently nothing to 
affect preperty situated in other places, except the 
laws of those places. But this will not prevent an 
express stipulation from having effect upon pro- 
perty situated in other places, where there is no 
prohibition ; because the prohibition, in the case 
last supposed, is real, and is therefore confined to 
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the territory of the statute. Tnest tactlum pactum, 


Jotem conventam, mm casu, et 


quod maritus lucrabitur 
one statuti illius domicilit, quod pravidetur 


pro proports 
pactumy, nist convEnLUM 


& intclirwitur, et istud tacitum 


~ 


fuerit, infrat in actionem ex sit 
informat. Ttague semper remanet forma semcel ab tnitio 
impressa ; ita etiam tenet Bald. Jrgel. Paul. &c. Non 
el consrctudo promt linus 


domicilit pro bonts sub illo sitis ; sed locum habebtt ubi- 
que ctiam extra fines et territorium dete statute, clram 
interim correptt, et hoc indistinelé, stve bona dotaha 
sint mobilia, sive immobilia, ubieumque sita, stve no- 
Lina. utetiam tenet Daldus. Ratio punctualis specifica 


ycodcl un vim facile pact ad formam statutt. 
acitum pactum pro expresso habetur. ergo tstud 
non est, nec legale, sed con- 


yulatu ret uxorua, et illam 


solim 1 spreiatur stalulum v 


n 
pr 
quod t 
lucrum statulariam propree 
Alids si statutum esset abso- 
lutuan et prohibitortum, non obstantibus pactts factis in 
fume, Lune non haberet locum ultra fines sui terrt- 
esse de tals lucro conventum fursset. Quia 


nditur ubique, sed non stalutum merum, 


ventitium sou pactionale. 


contrar 
torit, nist expr 
pactio bene exte 


hoc cst, sola et mera vi statute. 
90. There would seem to be no difficulty in 


understanding this passage, and yet its meaning 
has been most strangely mistaken and perverted 
by Frolaud; (a) and his error has been carelessly 
adopted by the supreme court of Louisiana. (4) 
According to them Dumoulin is inade to say, that 
the tacit contract has less force than the express, 
ct 218. 

5 Martin, N.S. 569 


(a) Mémoires sur les statuts, page 63 
(b) Case of Saul vs. His Creditors, 
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that t | 
at the former will not haye an extent to aM i 
yroperty situated j | cee 
: perty situated in another place, where there 
Sa contri ohibiti oa 
¢ Mrary prohibitive statute, but that an ex 
was ae ; ; : : ; . A . ‘ aha P i 
Ae 2 ention of parties, residing in one place 
contr Te ; ibit we 
a = the effect of a prohibitory statute of 
within i place, upon immoy rable property lying 
Vilnin its jurisdiction. Such an absu lity Ae 
jet ag £ absurdity must 
dies imputed to this great iman. J" ; 
which he here :p | © : . ic statate, of 
» speaks, ts the statute of ic] 
statute of the d : 
and not of the situation aie 
91...M i 
J1, Any St sobrecti 
= iy specious objections have been urged 
scan this doctrine. I shall reserve t] 
oe ‘ . = , 1€© CONSI- 
ion of these for a subsequ at i i 
; a . WCit LISSCPLALIOL 
upon the conjugal community cee 
92. D’Ar s 
rn . Jrgentré succeeded Dumoulin, and his 
system Is : i = 3 
% 11s the next to be examined. Previous t 
= time, the jurisconsults were satisfied wit! r : 
Piss he ies . Ss { 1 ie 
ee ribution of statutes into personal and } 
e souk ‘ ; Sai 
ae ight to refine upon the subject, and to mak 
; urd class of mixed. Tle says, that. tc 7 ee 
mine in wh: SES ie) Donor dat. eae 
a What territories a statute should | 
et hatelBt vave 
. i eflect, some had thought it suilicient to cous! 
+ | ce ; ‘OUSI~- 
j whether the statute regarded the pers 
the thing ' Seas 
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a Nitih Hecret eiegh nes difficulty consisted 
applied aie lisposition of the statute 
pphed to the thing and when te the per 
and that those who had written upon ie : ws 
hed not always properly discriminated ‘a ee 
sometimes made that fall upon the oe wl Ss 
rather concerned the thing. He proceeds ‘Z ie 
that these doctors had omitted to oes of aid: 
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class of statutes, very necessary for a right oe 
derstanding of the subject, and that ee 
consisted of those which were mixed, re ating 
both to persons and things. In ea syertcaie a 
tium quod crat adjictendum membrum omises unt, ie 
necessartum de his dispositionibus que. mn rem ie 
concepte reperiuntur, sed tamen rerum in hes seks “i 
ratio pracipua est, que casus mizxtus est de persones 
et rebus. (c 

93. fie personal statute he defines to be, that. 
which principaliter de personarum jure, conditione, et 
gualitate statuitur, abstracté ab omni materia reali, (d) 
And atterwards he Says, personam aliter affict stamuto 
neganius, quim cum de unwversali persone: statu disponit, 
el aham a priort inducit, aut alterat. (e): 

94. He proceeds to give examples of such nasil 
tutes as he considered to be personal: welitte ut 
major «late et rerum suarum compos dici a haberi de- 
beat, que vigesimum atatis annum excessertt, quale est 
hoc nostrum, art. 457, aut qua, vigesimum quintum, ut 
Partsiis. Aut cum nupte interdicitur omni contrahendi, 
art. D4. Aut cium hi qui aliene potestati subsint, 
negantur posse obliari, art .214 & 507. . Aut cim in 
Leta statuitur, ut tn potestate patrum stnt, arts: 498. 
Aut cum prodigo bonorum administratio interdicitur. 


/rt. A91. (f) . 
SO eT eee 
(c) In antig. cons. Brit. art, 218, gl. 6, n. 5. 


(2) Loe. cit. n. 7, : 
(e) Loe. cit. n. 14, 


pee Cf) Eevee. 7. 
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95. Of real statutes he gives these examples, 
Realia Sunt, ul quee de modo dividendarum hereditatum 
constituuntur, in capita, in stirpes, aut talia, Item de 
modo rerum et quota donationum. Tem Whi, ne in tes. 
temento legart Posset viro ab uxort, quod quidem de 
emmobilibus constituit et rehus soly. Item illud, ne conse 
tante matrimonio conjuges res soli donarye possunt. ( 

96. Of statutes, which he regards as mixed, 
he gives this example. AMWirtorum exempla ponun- 
tur, cum mutatione Persone contingit familiar erciscundee 
judicium mutart, velutt ciim reg sol; emmobrles cal a@equa- 
lem sortem rediountur, ex ev quia heredes srt Pagan, 
cum ahogui rerum alia et diversa sty c 
nobilibus et Selita lH tracwn ie personarum conditio 
dividend: Judicium mutat. (2) "Fhe other example, 
Which he gives of a mixed Statute, is that- which 
prohibits a minor to alienate his immove 
perty, and which he distinicuishes from a personal 
Statute in this Way. St tla Slaluas : minor est, quod 
intra vigintl annos natus est; personule est; 
nor ne immobile altenet, quod intra stat 
sit; mixtum fit de re et persona. 

97. To the statutes of this third ¢] 
the same, and no greater effect, than to real Sla- 
tutes. Que reaha, aut mixta Sunt, herd 


rum el rerum sttum ste spectunt, ut ali 
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ass he vives 


Libi¢ loco- 
es lecribus quam 
territorit judicari non Possunt. (2) 

(g) Loe n. 8, 


(h) Loew n. 9. 
(2) Ibid. 
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98. This author does not give a definition of 
: but from what he has written, from 
aud from his mode of classification, 


his opinion, that real statutes 
things, with 


real staiutes 
his examples, 
it was evidently 


were those only whieh governed 
the person; as he also re- 


entire abstraction of 
those which 


garded as personal statutes, only 
regulated the condition of persons, with pertect 
abstraction of all matters T ral. 
99, ‘To consider this matter 
may be said to affect merely person 
things, or both persons and things; 
therefore, they are purely personal, or real, or 
t the same time, of the 
Accordingly 


abstractly, laws 
s; or mercly 
and that, 


mixed and partaking, a 
; personatily and reality. 
Rodenburgh, who admits only the 
statutes into real and per- 
s this third class of mixed, 


nature ol 
we find that 
antient division of 
sonal, and wholly rejee 
Aut statutum drspont stmpliciter de 


e rebus, aut conjuncttm de utriusque. 
1g, to regard the construc- 


regard its substance 


says: . personis, aut 
solummodo d 
100. Butitis one thin 
tion of a statute, another, to 
and effect.  Leffectum ectcnim et 
oportet, eoque polissimum inspecto, mrxlura const- 
deranda, que etiam in mullis oblinebit statutis. (a) 
D’ Argentré imagined this third class of statutes ; 
because it was rendered necessary, by the strict 
construction, which he gave to personal and real 
statutes. But as he allowed to this class no 


ee 


(a) Voet, de statutis, sec. 4, Cap. 2,n. 2. 


in stalutis nos intuert 
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greater effect than to real statutes, the classific: 
tion is_ perfectly useless in ieee planes To 
determine the nature of Siatutest we fut : 
sider them according to their elects; ative 
statute can be regorded as mixed, Nea ‘i 
duce the effects both of a personal and if : he 
statute, Cs “re 


ry. . : 
| ihe he first example of amised statute, put 
Ny Dargentré, is that of a statute undoubtedly 
real, It acts directly upon property, making se 
absolute distribution of it among here In a me 
deration, indeed, of the quality = the si i 
Withowt affecting that pei oe with | ae Mie 
CAPA citys or Incapacity. It provides, ie ee 
nobdles, the eldest son shall ate Beth <s 
those, who are not noble, shall gates tbe 


equally. B > qual 3 
jually But the quality of noble, or roturter 
. 


is not qa dispositione, sed in enuneiationc. The sta 
tute 3 ali ae ee 
ute does uot quality the person; but Supposit 
a oe ae , ee ° ° ; i 5 
By eertam qualitre ation an the perso directs tl 
distribution of things 4 
us. 
102. . The other ex 
. ~The other example stated by Dareentré 
vy} : 8 oan 
is vor ummobile ne alienct, has uo greater claim t 
> + OO } 5 i Oe ; Z 
e considered mixed. This statute s 
state of minority i Haag sora 
nority, and preseribes the eflctet of 
that «fe , i 
that state upon the alienation of immoveab} i 
perty. The quality of mi yee Se Re 
igre juality of minor is tn enunetatione 
- y, the disposition of the statute is directed t 
things. “di fo ae 7 ft 
g Accordingly, Burgwulus and the greater 
2 ; « , 
umber of authors 1 gard this statute as real 


Boullenots and Merlin, however, consider: it per- 
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sonal, upon the ground of its being merely a 


consequence of the general state of the person, 


13a Ve haveseern, that the efleets of a real 


atatute are eentined to the t rritory, amd within 


property ; whether pos- 


that are absolute Hyon 
It bias been 


sessed by ciuizens. ar Miri Gihes 


yes athe ct only 


also shown, that personal wu! 


subjects, and are not liatted as fo territory. ‘4 


be mixed, should have the etlects 
neither of those mentioned by 
cannot be 


statitte, to 
of both: and as 
Dudrecntré have such efleets, they 


coustdered as mixed, 
104. It is in this) manner that the system 


of Ddreentré, relating to mixed statutes, has 


been refuted by Burcundys : who concludes, that 


he cannot admit such statutes to be mixed, as 


Qauidyud sit, €gO porre 


produce only real eifeets. 
mirtorum esse puter, cum 


ne usum quidem cjusmode 
haud aliter quam realta concludantur terrilorie site 
himetibus : nec en verba, sed cffectum in statutes 
considerart oportel. (b) 

105. This author commence 
o kinds, personal and real. Séfa- 


es with saying, that 


statutes are of tw 
ocnerd, alta personalia, alea realia. 


tutorum duo sunt g 
Realia que res ipsus dirigunt, @ consideratione per- 


sone abstraclas : personalia, Gue dumtaxat personas. 
He says, that all the old authors were content 


with this division, but that D’Argentré, a man 


excellentissimi ingentt, had added a third number, 
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namely mixed . 
ha ‘ h mixed, Tie proceeds to examine the atin 
5 wt : , “4 
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concludes 
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af 5 > person. The 
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BES Sh. othh real and per- 
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Aictum utrasque. Conscquenter ea que sunt persoe 
nalia, una cum persona circumferuntur, quocumque loco 
se transtulertt, el per universa territorta viresque, et 
effectum porrigunt. (c) 

107. Another statute, which Burgundus re- 
ards as mixed, is that which prohibits a married 


ntract, or to alienate, without the 
This is in accordance 


a NY aD 
Liaise a eee 
Le AO 6 ENR RMR Oe 


g 


woman to co 
consent of her husband. 
with those principles of this author, which have 
This statute, he 
the 


creed 


been before fully examined. 
1S personal, inasmuch as it prohibits 
wife from contracting, and real, as it forbids her 


to alicnate her immoveable property. If, by the 
the wife be subject to the 


cannot make a valid 


~ says, 


PLLA PR ABN Ho demir 


law of her domicil, 
power of the husband, she 
contract in any place whatever; but, according 
to this system, the alicnation of ber immoveable 
(eetual, if the law of the situa- 


CONTR ee eee ae 


property will be e 
tion does not require the authorization of the hus- 


band. Concerning this I will refer to what has 
been Lefore said, concluding only, that the statute 
in question is purcly personal. 

108. Concerning the other case put by Burs 
grundus, it is observed by Rodenburgh, that although 
moveables are always subject to the law of the 
owner’s domicil, wherever they may be placed, 
and that real statutes never extend beyond the 
territory; yet this does not furnish a reason for 
imagining a third kind of statutes. Because the 

a 


(c) Tract, 1, ”. 2. 
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a moveables are governed by the same 
ch govern the person, is not. th: 
oR 8 are personal; but that a re 
ating a fixed situation, but beine ca aaa ee 
ate transported from place to placed Seti will 
pcpeibiea are considered to have their wviae 
a ees ‘ his domicil. Consequently, 
a a - He dee statute extends beyond 
‘ ry : s 
although it produces Beg otitive vee tie 
ee ae ect upon moveables 
ane % ecause those moveables are consi- 
es Mek meee, tbp territory. He is therefore 
—— Both iM tba sporcine should have called 
in ths Ing moveables personal. forgettine 
us own preceding definition of personal Sts 5 
that they were those, which dispose ae en 
ha state and condition of the we Wats 
rom all things real; which definition we cota 
Means suit a statnte regulating tint cael pee 
therefore concludes, that statites are eit] . 
on personal, and that there are no mix 1 ad 
aliud statuti genus comminisci nos allied ae me 
mobilia extra terrttorium cxistentia statute ‘hin ; baa 
inp a realia autem Statuta non soleant an 
en ia sese territorti limites naira ‘ a : 
Canaan: rato tronsversum ett Bureundiimn A bili 
quippe ella non ideo subjacent statuto, whted ) " . 2 
ellud set, sed quod mobilia certo ac fico ress a: ; 
tbr quemque stlum velle habere, ac existere pashsuironee: 
ubi larem ac fortunarum fixit summan. Pah oer 


cungue elie 7 nla 
que domicilit judex de mobilibus statuertt, non ideo 
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in alibi existentibus obtinere dixerts, quod vires cxtra 


tori } nale 
territor7ium porrigal statulnm, nedum quod perso 


sit, sed quod in domicilit loco mobila intelligantur exts~ 
tere. Unde nec satis demirart queo Argentreum statu- 
tum mobilibus tndictum vocantem personale, haud bene 
memorem data a se paulo ante descriptions, qua per- 
sonalia ca esse docutt statula, quibus de personarum 
ac conditione, ab omnz materia realt 
Que utique definitio statuto, de 
Ut cvidenter 


universale pure, 
separala disponrtur. 

; 43 
mobilibus conceplo, neuliquam congrurt. 
ram statutorum divisionem im duo ge- 


. sumn 
Piha ila mixta 


nera deduct, ut alia personalia, alia realia, nt 
stint. (d) 

109. Rodenburgh considers statutes under three 
disposing merely of persons, 


points of view, as j 
or jointly of persons and o 


merely of things, 

-" aabiad 
things. Those ot the first class he regards : 
purely personal, those of the second class as purely 


real, and thoseof the third class as sometimes 
a 5 « 2 ia 


personal and sometimes real. 
- 410, To explain this more fully, he says, that 


either the statute fixes the universal state and con- 
dition of the person, 
Aut universus persone status, aul con- 
one statuli vertitur, cttra ullam re- 
as in these two examples, quote 


real matters: 
ditio in dispostti 
yum adjectionem, ke than 
quis atatis anno sur juris sit; 


potestate. (c) 


2 SS  eeeEeEeEeEee 


(d) Dejure quod oritur ex statutorum diversitate, tit. 1, ¢ &. 


(e) Loc. cit. : 


with entire abstraction of 


quando exeat parentum 


> re amNY 


&5 


111. Or the statute disposes of things without 
requiring the aid of any act of man. ut in solas 
nudasque res statuti dispositio dirigitur, ut nullum in- 
lervenire necesse sit actum hominis, aut aliquam concur- 
rire persone operam. Such are the laws which 
regulate successions ab intestato, ut bona materna 
cedant maternis, paterna paternis; notht succedant 
matribus, non sucecdant patribus ; quando sucecdatur 
mn stirpes, quando in capita. 

112. Or, finally, the statute permits, forbids 
or regulates what persons may, or may not do, in 
relation to their property. aut permittat dent 
velat, aut ordinat action & personis etrea 


TCS Perag endum, 
ex ulriusque compleru constructum statutum, contra 


quod, ut queat committ quippram, persona actum tnter- 
venire necesse est. Of this last class he states the 
following examples. Stine tndulto Principis de rebus 
suis nemo testuto : con) 


} 


yuges sti tnetcem non leganto ; 
ver crtra consensum uxorium res soli non alicnato 
113. Having made this division, he pr 


Ge, 


avi oceeds 
fo an inquiry into the mode of distinguishing what 
Statutes are personal and what are real. . As to 
the statutes of the first and second classes, he 
thinks it sufficient to consider the subject of 
the statute, without attending to its motive ; 


‘ sO 
that, if the law dispose olily of the 


universal 
state, quality, or condition of persons, abstractly 
from all consideration of their capacity or inca- 
pacity to do particular acts, the statute is undoubt- 
edly personal. Si persona status, qualitas, aut con- 
ditio, cui lex in universum ponttur, sola sit in statuti 
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lus actis @ persona evercendi men- 


dispositione, citra ull 
yersonale stt habendum. 


tionem, statulune haul dubte 7 
But statutes which concern inheritances are 


merely real. In rerum vero SUCCESSLONCS scripla statula 


meré realia sint, (@) 
114. Finally, ifthe question be ofa statute made 


or may not 


to determine, what acts a man may 
if the act 


do. he thinks it important to inquire, 
permitte 
state of the person, so that the permission or pro- 
hibition is conformable to that general state, or 
if the permission, or prohibition is contrary to 
that general state, if it troubles or deranges that 
state. Certo dentque actutl, persona gerendo, st pr@- 


lex, interstt ulrum ad personarum pertineat 


rar 
In the 


statum, aut turbel carum conditionem, an non. 
aw is to be regarded as personal. 
hat the nature of 


s alone to be 


first case, the | 
In the second case, he thinks, t 
the act, permitted or prohibited, i 
so that, if the act be real, as an alie- 


considered ; 
but if the act be 


nation, the statute will be real ; 
il, as a contract, the statute will be per- 


sonal. Therefore, that, in this second ease it will 


be unnecessary to consider the person, of whose 
{ute disposes, or the motive of the law, 


act the sta 
which may have been derived from the quality 


of the person and have caused the making of the 
statute; but the statute will take its denomina- 


tion from the object, or act, which is permitted 


persone 


2 oe 


d, or prohibited, pertain to the general ” 
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. . , . , 3¢@ ' ‘ ae “ 
sunt rerum alenuttones, realium auiiero, sin personahs 
eae ; . : 
guahs est contruhendt potestas, personoliurma classe st 
, ; | Gi ve ‘ LAQANS84 ade 
futa veniant ; adcoqgue tum non sprctand 
zp a: ; f oF Clams je PSONGM, 
PUPUS aclu stututo disponitur, ant ralionem que a 
qualilate personaly os . 
SONaiL forse tcla sla 
Tee hi iy fi Het ducta statuto causam dederet, 
cuomenationem desumendu 
£2, “HY ionem de umendune esse ab ohjccto vel 
qu plea , rrihrbs 
yo quem appltcatur persone vel tnhibita vel 
permissa agendt facultas. (4) 
1d. ‘The sys 1eX 
p doe a system, next to be considered, is 
iat of Paul Voc : 
a aul Poet. Ile Saya, that the common die 
Vision of statutes is inf aac 
it as 18 mito real, personal or mixed. 
states at ejects > distiney 
ih an rejects the distinction of Bartolus 
cfore noticed; < . . 
B ; and then proceeds to an examina- 
ion of the statutes, which D’rventré and Bur 
; a CEES « 4 nas 
ens had considered to be mixed. He denies 
that these st: ; i asa, 
se statutes c: » regar j 
seek an be regarded as mixed; 
ecause the effects of statutes are principally t 
be looked to,: . er ae 
> o,and thi , pos 
y sie : hat those supposed had no effect 
eyond the territory : : : j | 
| the ¥ of the statute. Verum tn 
pranominatis, nulla ratione effectus est mixtura, ut que. 
* . ; ; ‘ 
non extra territorizum statuentium sese exrtendunt (c) 
He notices particularly the statute, we mtnor bona 
alienct, Which Burgundus supposed to be personal 
: s f i CinOtle , 
inasinuch as it governed moveables, and had effect 
upon them beyond the territory of the statute 
ww he b 


and real, as its effect upon immoveables was 


(b) Loc. cit. 
(c) De statutis, sec. 4, ¢. 2, n. 2. 
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confined to the territory ; and says, that the person 
of the minor is no more affected primarié, by a 
prohibition to alienate moveables, than by a pro- 
hibition to alienate immoveables: neque enim magis 
afficitur persona per prohibitam mobilium alienationem, 
quam immobilum: but that moveables are consi« 
dered to have no other situation, than that of the 
owner’s domicil: veri quédd mobilta esse _fingantur 
et wntelligantur, intra lerritorium, ubt minor domicilium 
habet. He therefore does not admit, that in the 
understanding of the law, such statute has any 
effect beyond the territory, because mobilia bi 
censeantur esse, secundim jurts intellectum, ubi ts, cu- 
jus ea sunt, sedem atque larem fortunarum suarum 
collocavit. (d) 

116. To make his ideas more plain, he con- 
siders statutes in two points of view; first, in 
respect of the objects which they affect; and 
secondly, in respect of the effects which they 
produce. 

117. In respect of their objects, he thinks, 
that some are personal, and some real; cla que 
affictunt personam, adcoque a quast inhecrent;s hee 
quae rem afficiunt: tla que circa personam potissi- 
mim quid disponunt, seu in ordine ad personam; hac 
que circa rem, ct potissimim, in ordine ad rem, aliquid 
statuunt. (c) Considered in this point of view, 


he thinks there can be no statutes of the mixed. 


(2) De statutis, sec. 4, ¢. 2, n. 2. , 
(e) Loc. cit. Nn. oy \ : 
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kind; because all statutes must have a predomi- 
nating effect, either upon persons, or upon things, 
and should therefore be classed, according to 
Et tta forte nulia 
dabuntur mixti generts statula, quod vel magis rem quan 


the object which predominates. 


personam, vel magis personam quam rem affietant. 
This he confirms by an argument drawn from 
the intitutes, which divide actions into those mn 
rem and those in personam. (a) 

118. Considering statutes in respect of their 
object, he does not think, that those, which revue 
late the solemnities aud forms of acts can form 
a separate class; as these must aflect either the 
person or the thing. 

119. But statutes, considered in relation to 
the effects which they produce, are, in his Opi- 
nion, real, personal, or mixed. Qudd se stututa ra- 
lione quorundam effectorum considerentur, sie mco Sen- 
su, ata erunt realia, alia personalia, alia mirta. (6) 
Real statutes, he says. are those, whieh have yo 
eilect beyond the territory of the legislator; but 
within that territory affect strangers, by reason 
of their inmoveable property there situate. flea. 
ha, que non extra territorium statuentium vires suas 
exserunt. Sed tamen non subsditos fivunt, ratione 
bonorum immobiliium Oe sttorum. ‘Ubat personal sta- 
tutes are those which extend beyond the terri. 
tory, and adhere to the person in all places; but 
eee 
~-(a@) §.. i, Inst. de action. 

(5) Sec. 4, c. 2, m. 4, 
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which affect only subjects, and not strangers. 
Personalia, que etiam sese extendunt extra lerritorium, 
adcoque secundum D. D., comitart dicuntur personamy 
ubique locorum, ut tamen respiciant subditos, non ex 
teros, aut peregrinos, que ab alicno territorio nullam 
gualtatem acciprunt. . 
120. Regarding statutes in respect of their 
effects, he considers, that those may be called 
mixed, which produce an effect, both within and 
without the territory, which, within the territory, 
bind not only citizens but strangers, and which 
have an effect beyond the territory upon property, 
wherever siluated; such statutes having the ef 


fects both of real and of personal statutes. Sreque 


miht mixta dicentur, qua ¢ fFeetu aliquo inspecto, partim 
wnlrd, partum extra territorium, vires exserunt. Intra, 
in quantun obstringunt omnes, sive incolas, sive foren= 
ses, ibi contendentes vel aliquid agentes ; extra, in quan 
tum sese extendunt ad omnia bona, ubicumque locorum 


jacentia. Illud participando, de statulis realibus, hoc 


de personalibus. (c) 
121. Therefore, he considers, that those sta- 


tutes, which dispose de modo vel solemniiate, m 
omnibus negotits el causis sive judicialibus stve extra- 
judicialibus, adhibendd, are mixed, 
. 422. This class of mixed statutes, imagined 
by Voct, demands some few observations. In the 
first place, it is not universally true, that statutes, 
prescribing the forms and solemnities of acts, 
er her 
(c) Sec. 4, ¢ 2,n, 4, 
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have an effect upon property situate in all other 
places, as Frotand (d) has abundantly shown, trom 
a great number of instances. Secondly, although 
the effects of statutes are to be principally con- 
sidered ; yet the nature of them is not to be 
altogether determined by the extent of the eflects 
which they produce; or, to express my meaning 
more accurately, they do not depend upon the 
territorial limits of the places, in which their 
It is of the nature of real 
statutes, to affect directly things, and of personal 
statutes, to affect directly persons. The direct 
effect of statutes, which prescribe the solemnitics 


effects are produced. 


and forms of acts, is neither upon things, nor upon 
persons, but upon the act, the authenticity of 
A statute 
requires, that a testament shall be made in pre- 
This 


does not affect the capacity of the testator to make 


which they are intended to establish. 
sence of a certain number of witnesses. 


a testament, nor has it any concern with the power 
to dispose of his property; -but merely provides 
for certain solemnities, in order to establish the 
authenticity of this declaration of his will, As 
a statute, of this description, acts neither upon 
the person, nor upon the property, primario, it 
does not partake of the nature, either of a per. 
sonal, or of a real statute, and therefore cannot 
be considered as mixed and compounded of both. 
It is of a nature entirely distinct; as will be more 
fully shown in a separate dissertation. i 


(2) Mem, sur les stat, part. 1, ch, 6, n. 8, 
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123. These observations apply to those for- 
malities, which concern the authenticity of acts. 
which are attached, either to the 


There are others 
Such are the statutes, 


person, or to the thing. F the ay 
which require the express authorization of the 
husband to the contract of the wife; and those, 
that acts of sale, or of hy pothe- 


which require, 
The former are con- 


cation, shall be recorded. 
upon the state of the person, and as 


the accessary follows the nature of the principal, 
they can only be regarded as personal statutes; 
the latter are merely real. It is of these, that 
Vander AMeulen speaks, in a passage quoted by 


Tlac solennia vel circa actum persona- 
rel circa actium realem, aded- 


sequent 


Boullcnois. 


lem, adcdyue persona, 
que rem versantur. Quod sei stint priors generts, 


solomnuia ut accessoria naturane principalis sequuntur, 


personalia dicenda sunt, ct vice versa; in tantum ut 


semper ad persona vel ren referr queant. 
1214. roland scems to have had a partiality 


for the opinions of D’/Argentré ; and adopts his 


definition of a personal statute. 
al statute is one gue regarde les fonds 


According to this 


author, the re : 
and the personal statute est celut que concerne univer- 
«< 2 


selloment la personne, abstraction farte de toute matiere 


réclle. (e) Yet Froland maintains the personality 
of the Senatus-consultus Vellevvaunus, which incapaci- 
jor one particular contract only, and 


tates females 
ct the universal 


cannot, therefore, be said to alle 


“(e) Mem. sur les stat. p» 51 et 83. 
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state of the person. He is also of opinion, that 
the law Julia de fundo dotali rendering inalienable 
the dotal property is personal; yet this law can- 
not be said to concern the person of the wife, 
abstractly from all things real. 

125. Boullenots, in his first work published in 
1727, examined the examples of mixed. statutes 
stated by DArgentré and Bureuudis, and con- 
cluded, that neither of them were mixed; and in 
his great work, published after thirty years re- 
flection, he makes the same conclusion. In the 
first work he concluded, that it was unnecessary 
to suppose such a class, that no statute could be 
considered mixed, unless it disposed, at the same 
time, of persons and of things, dune disposition prin- 
etpale et non dépendante nécessatrement Cune de Cantre ; 
and that this would not be a single statute, but 
two statutes contained in the same law, one of 
which would be personal and the other real. He 
states this instance; Un chacun de franche et libérale 
condition peut sobliger personnellement par emprunt, 
hypothéquer ses propres, st ce nest par le consentement 
de son héritier apparent, ow par nécesstté jurée. Uf 


eautronnement, \c.3 mats ne peut charger, vendre, ni 


this were to be considered as one statute, it would 
be necessary to adimit it to be mixed; inasmuch 
as it contains one disposition purely personal, and 
another, which is undoubtedly real. But such 
dispositions, contained in the same law, amount 
to two distinct statutes, having each their separate 
effect. As, in this instance, a man is’ permitted 
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to contract a personal obligation. This is a per- 
He is also probibited from selling, 
or hypothecating, his hereditary sili Cl 
cept with certain formalities. This dispos! z= 
is undoubtedly real. These dispositions will have 
their distinct effects; and it is immaterial, that 
they are found in the same law; for, ce ; 
different principle, all statutes might be calle 


sonal statute. 


mixed. 

126. 
him to the belief, that there were statutes, 
d, at the same time, persons and property, . 
cht consequently be called mixed, 
. . Cc 
ites he gives the denomination of 
His renson is that these sta- 
persons 


His subsequent reflections, however, led 
which 


affecte 
and which mi 
To these state 
personnelles réciles. pete 
tutes affect equally, pramario ct principaliter, 
and things. 
ry: This 
> ae 
tions, the system of Rodenburgh. 
of statutes; those which act, without 


author adopts, with some few varia- 
Ife distinguishes 
two sorts ah 
ing the aid of any act of men; and those 


men may, or may not do. 
il or personal, 


requir 
which ordain what 
Statutes of the first class are re: se 
according to the subjects of which they aS aaa 
244 to determine the nature of those, which al 

the latter description, the difficulty 1s 
greater. To arrive at this determination, he con- 
sary to examine two things: 1° Quel 


siders it necess | Les | 
est (état et la condition de celut d gut la permussion és 


accordée ou @ qut la défense est faite? 2° La per- 
éfense sont-elles la suite, et la’ dépen- 


within 


mission ou la d 
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dance de Vétat et de la condition de la personne, ou 
sont-elles contre son état et sa condition? If the per- 
mission, or the prohibition, be merely the conse- 
quence of the general state of the person, he 
considers the statute to be personal, although it 
may have an effect upon property; because that 
such permissions, or prohibitions, neither add to, 
nor take from, the general state of the person, but 
serve only to explain and mark what persons may 
or may not do according to their general state. 
If, on the contrary, the permission or prohibition 
be contrary to the general state and condition of 
the person, he inquires, whether that state and 
condition be thereby troubled and deranged, or 
not. In the first case, he considers the statute 
to be personal, and in the second case, real. (a) 

128. By way of example, he states the law 
of the domicil, which renders a person major, 
and expressly permits him to perform ecnerally 
all acts of civil life, or particularly such and 
such acts. This permission he regards as only 
the consequence of the state of majority and 
therefore personal; but that if, on the contrary, 
the law of the domicil, aller having constituted 
a person major, prohibits hin from performing 
some particular act, either this prohibition hia 
for its object some alienation of real property, 
or some personal act. In the first ease, he Says, 
the prohibition is indeed, contrary to the gene- 
ral state of the person; but that the person is 
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mutuel, mats gue la lot de la situation le lui défend 
comme mineur, he is of opinion, that the law of the 
domicil effectually habilitates the minor for the 
Recon Se of this act, which it permits; but that, 
ie shes F him only a particular capacity, con- 
; 1 uis general state of incapacity, his gencral 
pie of ee goes with him, and the parti- 
o capacity cannot be exerted to the preju- 
ice of the statute of the situation, this hitieal 

taoP Ee being personnelle réelle. Thee if Rise 
fect att nce pee minors, have their domi- 

a ction of a statute, which 


not thereby affected, nor does thereby sufler any 


alteration. JVon turbatur cpus conditio. Such pro- 


hibition is therefore real. But if the prohibition 


made to the major has for its object some per- 
en turbaretur eus conditio, and the pro- 


sonal act, th 
for nothing more intimately 


hibition is personal; 
affects the person, than the prohibition to contract 
a personal obligation. 

129. He next proceeds to speak of the per- 
hibitions made to minors, and asks, 


missions or pro 
to decide in these three cases? 


how it is proper 
ist If the law of the domicil, which constitutes a 


forbids hi ak  alienatio 7 
yrbids him to make any alienation, permits a mutual donation of their |} hi 
ynatiC reir, hereditary 


roperty, this 1 I 
property, this mutual donation will not embrace 
immove 3, SI j : ) 
to eables, situate under the jurisdiction of a 
statu ‘hi “ohibi of 
; e, which prohibits persons of this description 
r m © 4 a Y “ 
om making such donation. 
132.- As 1 
ae to the third case, he thinks. ¢} 
summo gure, the partic pon 
‘ particular capacity, which the 


person minor, 
but the law of the situation permits an alienation 
in some particular case ; Od or, if the law of the 
domicil permits him to make some particular sort 
of alienation, but the law of the situation prohi- 
bits minors from making any alienation whatever ; 
3d or, if the law of the domicil, and that of the 


a p) 


duce 2 {lor : 
er ey teced in any other place; but that the 
‘ ot 1€ situation, finding the person capab! 
of per i : howe 
ee eee ella ieee he aon Hi i in question, and concurrine 
! aw of the domieil, i a 
on ; and that the law : ihe cH, it can hardly 
ach theapersongnnzl denied, that, d ttre de fraternité, the law of tl A me 
: He ation will admi lj at ae 
é it the dispos . 
position made by him, who, 


alienation. 
130. In the first case, he 1s o 


cannot make the alienation ; 


f opinion, that 


the minor because 


the law of his dom! 
pable par état et par conditi 


of the situation does not gov 
e capacity to the erson for any acts: 

| ¥ p y by the law of his domicil, has the same | 

‘ > Capacity 


with that given by itself. 


cannot giv 
nullam ab alio territorto qualitatem uccipere potest. 


131. In the second case, of which he gives 133. Thi 
this example, si la lot (du domicile) permet a un in ee a pia. aoe tee a doctrine, that 
e . . . i ; 
er oer ot opeat abot sae yee a Becae 28 oa statute being personal, it must 
arily dispose of the universal state of the 
13 
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person, that is to say, gwelle ha détermine un état 
généralement pour tous les actcs de la vie civile ; for if 
it were so, it would be necessary to say, that the 
statute, which emancipates a minor, is not per- 
sonal, since although it gives him the right of 
administering his property, it does not grant him 
the power of alienating it. The Senatus-consultus 
Vellrivanus, which prohibits females from becom- 
ing suretics, would be also real according to the 
same doctrine; for this statute forbids only one 
particular act, leaving to the persons affected by 


the prohibition, the power of making all other 


contracts ; yet there can be no doubt that this 


statute is purely personal. 

134. Considering, therefore, that there are 
statutes, which affect the person, although con- 
fined to particular acts, while the effecis of others 
extend to all acts, he divides personal statutes 
into two classes, statuts personnels universels et 
statuts personnels particulters. 

135. The first class he subdivides into those, 
whose effects extend to all the acts of civil so- 
ciety, as the statute which fixes the age of majo- 
rity; and those, whose eflects extend to all the 
property of the person, but are confined to a 
particular nature of acts. Such is the emanci- 
pation of a minor, which gives the power of 
administration, extending over all his property, 
but does not enable him to sell, alienate, or 


hypothecate his immoveables. 
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136. The statutes, which he calls personnels 
particuhers, are those, which affect the person 
for some particular acts only, with a Eanes 
or mecapacity, contrary to the general state of ae 
person. When the object of these statutes is 
a personal act, the statute is purely personal ; 
when the object is property, he denominates nm 
statutes personnel récl. prs 

137, The statute, he says, is personal, inasmuch 
as it habilitates the person; and is real, inasmuch 
as this ability is confined to the disposition ES 
certain kind of property, 

138. These statutes he cousiders mixed ; and 
of these he gives as examples, the laws which 
permit married persons, under age, to make 
to each other mutual donations cot property 
and those which fix the age of ean: = Se 
making a testament. ‘ print 
139. This new class of mixed statutes results 
from the conclusion of this author. that thos 
laws, forbidding the alienation of property, wl ‘h 
are addressed to persons, whose ienedeiaeee 
that of incapacity, are to be sebtiahe as as 
the consequence of that general state; and as beis f 
therefore of the same nature with the nae whi és 

fix that state. Thus he thinks the stave fi 
sua bona ne alienet, to bea personal sti as sce 

al statute,as being 

merely declaratory of the consequences naturally 
dependent upon the state of minority. If, ve 
ever, this statute, and others of the same hates 
b 


be in effect, real, as I expect to show hereafter, 
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there will be no necessity for supposing this new 


class of mixed statutes, which may then be admit- 
ted to be purely personal, and to have effect, by 
their own power and not from fraternity, in all 
places where the property of the person, affected 
with this particular capacity, may be situated, pro- 
vided there be a similar statute in the place of 
situation. If, on the other hand, the law of the 
situation do not admit a like exception to the 
general rule, forbidding the alienation of pro- 
perty by minors, these statutes will not have 
effect there; not because the particular personal 
statute has not the same extended effect with the 
universal personal statute, but because its effect 
is impeded by a contrary prohibitive real statute 


of the situation. 
140. Boullenois gives us these definitions as 


resulting from his principles. 

141. The pure personal statute he defines, 
or rather describes as he says, in these words. 
Le statut personnel est une lor, une ordonnance, un régle- 
ment, une coutume, dont les dispositions affectent la 
personne, soul que cette affectation tmprime en elle une 
qualité purement politique et distinctive, soit que cette 
affectation ait pour objet de rendre la personne capable 
ou incapable, par état et condition, pour les actes du 


- commerce civil, sans d’ailleurs parler des biens, st ce 


n'est par la suite et la conséquence de état dont Vhomme 
est affecté. 

‘ 342. Of the statute purely real, he says, it is 
that, qui affecte directement les biens en fixant leur 
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sort et leur destination par une disposition particulicre 
et indépendante de Vétat personnel dont Phomme est 
affecté pour les actes du commerce civil, encore que 
guelqucfois ce statut ait égard @ Uétat personnel que 
nous avons ci-deyant appelé pur politique et distincttf. 
143. The statute personal real is, in his system, 
celui qui habilite la personne incapable par état, et qwil 
ne Phabilite que pour certains biens récls. | 
lad. He calls these descriptions, rather than 
definitions, admitting them to be defective, in 
character of singleness and simplicity proper for 
definitions. These are taken from his last work, 
In his second work, he had given definitions of 
personal and real statutes, differing from those 
just mentioned. Not being in possession of this 
work, I take the definitions as they are quoted by 
Bouhier ; and by him they are stated in this Way: 
Le statut'réel est une loi qut réele les bicns sans parler 
sis la personne ; ou qui par rapport aux bicns donne & 
d hon se capacilé, ou mneapacité, qua west point celle 
= a général... Et le statut personnel est une loi que 
réget état de la personne sans parler des biens = ou qua 
ne ie les bicns que par la conséquence de son état. 
145, When he gave this definition of a real 
statute, it is evident, that Boullenols had not irna- 
gined the new class of mixed statutes, which 
. oo pebiors they being embraced in 
us definition of a real sta “iticl 
this in his subsequent its sa ae 
; admits, that a 
real statute does, in no case, confer any Capacity 


upon the person. But, as he did not admit the 


oe eotts manana aqeclaayutre os Ce Mure 
Soest eas ve ayers crete shove y 
SRL Be ur res on tarmieter ste sity 
ee PG est bn ut ion pated 


< gear ie Bisrreybyce 


sqgersiyee 

| as c emuaphrred LLoprepuaies aor] erorrive 

SEES" pI PKaES fhe EAC te 
rare = yor Fie PVM Gace GG 45S, ED pp5e 
ayect Pest C65 pecan pepe spk yas om, Pa atest 
Res ph wuwrr wee erm yy 2ec pre 

» Rey eye Pissqg es fy eremee cz bn 
: ha Pax) plats ‘qe Yer wpe = RES og. Dpyeme e © 
Opa IY a CH. 1pe Sper Yuyg’ pin oe. of poe 
CMIEG APRS pie Pate seymic Mi ppe Hyorcy er 
aoe ere desi reser teed Eevodeny 3° tetes} par Suge gut; lathe 
fuscae MPU, ff briarPrertge. GL pre aso Be fi | 
POM Ong bows: gent jay (ous istcc oF St} 
tee fo.po- bimeeyk betes’ wiry s Wuen cit a 
CLA? OE WIRE, METIN GS wi) PS? (Ee pete aeyernee- 
els A pe uo per, iff {om einicea< on tein 


Tin 


 Woaneuaw Byeus we ier PSEPI CUT We 


a tt» & 


- oe 


ae ee aes 
gas qgeay Coste aye DA aaah eiaer = 


we qt Inaaronie * ow Gans ‘ours uch he EH co 
ee Tester ceey cet nine ne Oe SN EN | 
Pevytes Ok ps apck ec erage aan. 
ech 2 CES <pe MCU yORe ENTREE ‘dneqes ph 
ime sguretiiey =6 OF putv& pp bosgcaeyes inne S | 
howmskry ey wep cepa” Sigel, Seer spoes 
qtr ye Sycanidy nae eo eee meu ee a ; 
giqpanous:. Zhe ae poy Gan fie pret Cr 
epsicses Of aes evess sy awbguuk behest yor ~~ 
eng ae? St es cpt pt ee eEeeee mt ¥ 
{4° pFS wey Les “pone sbnone® pegpset ad 
ve (gages See aan, CEMNPAT Ontad BAR 
cayer Ams PApstae ii Lipton eet de one ae agn a SEs rat 
ety Qype io Lar idity casshy 3a? ME o Rant 
cat ices Goyer wie Ss saunas uA ened - 
dysyvbavest co Gt am hited +. ar aasleale | “hus a 
| va RRENAS _ CoUY cnt Gut : 
Sc Hvasars, es ~f pets O88 


Hoes, 4 RE HEEHECHION Yen. aus wteatiee bowceyye 


Risa, Dads saw 4 


Thi 


102 


particular personal statute to have the same 


extended effect with the universal personal sta- 
tute, he resorted to the system of anew class of 
mixed statutes, denominated by him personnel récl. 

146. The president Bouhter (a) acknowledges 
no other division of statutes, than that of personal 
and real. He rejects the definitions of Froland and 
Boullenots ; but does not substitute any of his own. 
The reason which he gives, is that it is impossible 
to give any good definitions, so long as it is not 
clearly settled, what statutes ought to compose the 
class of personal, and what of real; he therefore 
divides them only according to their effects, con- 
sidering the real statute to be confined within its 
territory, and the personal statute to have effect 
upon the property of the person subject to it, 
wherever that property may be situated. 

117. This author had a strong bias in favour 
of the statute of the domicil; which bias was 
caused by an experience of the inconveniences 
and litigations arising from the various conflict- 
ing customs in France. He considered, that the 
public good required the extension of those sta- 
tutes, which governed the actions of the persons, 
‘n all cases, where they were founded in natural 
justice and were conformable to the common law, 
and particularly, where they regarded les bonnes 
murs, Vutilité et Vhonneteté publique, with the excep- 
tion, however, that they would be controlled by 
re RD 
(a) Ch. 23. 
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a contrary prohibitive real statute of the situation. 
In support of this principle he cites Dumoulin, 
Coquille and Ricard. 

i48. Upon this plan, he. proposes these four 
rules for the distinction of personal statutes; 
admitting all not embraced within them, to be 
real. . 

149. His first rule is this: Vout statut qui con- 
cerne des drouts incorporels et indivisibles, doit étre tent 
pour personnel. 

150. This rule, he says, is founded, not only 
on the authority of jurisconsults, and of the 
laws themselves, which decide, that incorporalia 
ubique suum effeclum extendunt, but upon reason 
ae beats utility. He states, by way Ae as 

1e laws which fix the ace of majority. < i 
which determine sale, bs i ca aaeee 
a aia ati age | ‘apacity to make a 

: it; and asks, if it would not be highly 
absurd, that a person should be capable af Vist 
posing of his property, either inter vivos or mortiy 
causa, in the place of his domicil; and should ft 
be equally capable, in another place, where he 
might have property. 

151. fn like manner, he considers. that as 
the person is indivisible, so are alsu all adhe 
rights which are attached to the person ; as me? 
example, his moveable, or personal scene inte 

152. The manner, in which he aad this 
rule to be understood, is this; that it embraces 


all those statutes, qui tendent a régler en général (état 
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et la condition des hommes, leur capacité ou incapacite, 
et les droits et devoirs attachés d leurs personnes. 

153. The terms of this rule certainly are sub- 
ject to the criticism, which Boullenois has made. 


They include predial servitudes, which are incor- 
poreal and indivisible, but are undoubtedly real. 
But taken according to the intention of Bouhier, 
and explained by his commentary upon this rule, 
I do not see, that it can suffer any objection, 
except possibly in respect of the example he 
gives of moveable property. In this respect, 
1 is different from that of Rodenburgh, 


his opiniot 
The consideration of this 


Voet and Boullenors. 
difference is reserved for another place. 

154. His second rule 3s, that tout statut que 
est fondé sur une convention tactile et présumée des 


contractans, est personnel. 

This rule might have been better ex- 
pressed ; because, in the cases supposed, the sta- 
tute precedes the convention, and is not founded 
The true rule I should imagine to be this, 
statute, which is made for the regula- 
leaving the parties at liberty to 
adopt different and opposite rules from those of 
the statute, is personal. Such a statute acts upon 
the contract, and consequently can have no effect 
upon contracts made beyond its jurisdiction. It 
receives the assent of the parties and makes part 
of their contract. Its force is therefore derived 
from the consent of the parties, rather than from 


the law itself. 
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156. His third rule is that fout statut que renferme 
une prohibition aux personnes gut lad sont soumises, pour 
quelque cause publique, est personnel, vn 

157. Boullenors (6) admits the truth of this rule 
but apprehends great difliculty in the fY eeetion 
of it. Cetle reyle est vrate, mats elle cst scabreuse, et 
wy a dcraindre que Von wWimpute & cause public $s ce 
qui nest fondé qiwen raison particuliére ct réclle 

‘ "YN = 

(158. Phis rule appears to be in conformity 
with the principles of Dumoulin, who reeards as 
personal those statutes, which are not ratte ith 
: ee to the preservation of property in fini- 

ies, bot are foundes a pubbe cau 
Seine HO me a pubbe cause, én rutiune 

— Dc ausa habente concursum JUsuivla 
naturalis, vel juris communis. (c) 

159. It also accords with the principles of C 
quille, who considers, that the reason ae Hothes 
of the law are to be principally regarded 3 ut si 
consuctilo resprevat directo utilitatem, ati junit - 
extstinattionem personarum, liget cus personas, ne be 
sint disponere de bouts in alio territurto ve wh 
pertona et legialligata personaliter, co quod eee 
awn co territorio habet, non potest exercere voluntat ‘ 
suam tn disponendo ultra quam et sia lex permitlal " : 
es therefore regards, as personal, the “Aes 
of the custom of Paris prohibiting donations by 


(5) Traité des stat. obs. 5. 
(c) Id lib. 1, Cod. tit. 1, p. 556, vol. 3, ed. of 1681 
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as Questions et Réponses sur les articles des Coutuntes, quest, 
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iestament between married persons, believing 
the object of the law to be the preservation 
of a sincere and true affection between married 


persons. 
160. Burgundus (c) also distinguishes, between 
the prohibition of the Roman law against donations 
between husband and wife, and the prohibition of 
the custom of Flanders ; holding the former to be 
yersonal, by reason of its object being the main- 


tenance of matrimonial concord and the preven- 


tion ot divorces, ane the batter to be real, because 


its objects respected only the interest of the herr, 
161. The fourth rule of Boulter is this: Tout 
statul que concerne les formulttés fi ririnseques idles celes 


et leur authenticité, ost persue quand 


Cacte est prussé dan les formes ustires, aU dicts ou thest 


[t= ¢n Sor © 


Tr! a 1/ " eutrhorre con erer pon. 


ron. it is certain, that the extrinsick forma. 
; are regulated by the law of the 


lities of acts 
pluce, where they are passed; but it does not 


follow that the law ts personal. 


163. Llaving given j 


statement of the dillerent systems of the princi- 
it may be expected, that I should 


pal authors, 


stale my own views in relation to the subject. 
This I shall attempt to do, with a full sense of 


the difficulty of the undertaking. 


164. To determine the nature of a law, I 
consider its direct and primary object, without 


(e) Tract. 1, n. 40 & 41. 


a general and concise 
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attending to its remote and consequential effect. 
In pursuing the inquiry, for the purpose of ascer- 
taining, what are the primary objects of different 
laws, | adopt the division of Dumont, ito sta- 
tutes, which relate to the solermnities and forms 
of acts, nudam ordinationem vel solemnitatem ac- 
tus, and those which concern the merits and de- 
cision of causes, gue meritum causa. vel dectsionem 
concernunt, 

165. The statutes of the first class, 1] do not 
consider to be either personal, real, or mixed. 
They do not act directly Upon persons, bor upon 
property: but oupon the aet, dor the purpose of 


determining its authenticity. “Phe buwvs of some 
countrics require, that a testament shall be made 
In presence of seven witnesses. Tun other coun- 
tries, the law requires only the presence of a 
notary and two witnesses, These laws dispose 
of the solemnuittes of all testaments made within 
their jurisdicuon; but they neither atleet the 
capacity of the testator, nor do they dispose of 
his property. The law of the testator’s domicil 
determines his capacity to inake atestament; the 
law of the place, where his immoveable propertly 
is situated, determines whether it may be dis- 
posed of by testament, or not; the will of the 
testator disposes of his property; and the sole 
purpose and effect of the statute, which requires a 
certain number of witnessess to a testament, is 
to show whether that will has been expressed or 


, 


not. 
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166. Proceeding to the consideration of those 


statutes, which concern the merits and decision 


them, with Dumoulin, into 


of y2USes, | subdivide 
of contract and 


those, which relate to matters 
dependent upon, and sub- 


contain dispositions 
ject to be changed by the will of parties; and 
those, which dispose of persous, oF of properly, 


independently of the will of man. 
167. Those laws, which fall within th first 
for their direct 


class, cannot be regarded as real; 


and primary object is not properly, hut contracts. 
subject to 


They dispose of the acts of persons 

them; and, although the act, which the disposi- 

fion concerns, Way have an effect upon property, 

yet the will of the party, rather than the mere 
y 


law, is the immediate 
be considered personal ; inas- 


‘ause of this effeet. The 


ought rather to 


much as— they produce a personal obligation, 
which adheres to the person in all places. It 


however, that personal statutes oblige 


is a rule, 
those, whose domicil is under the statute. 


place of contract, rather than 
ily furnishes the rule 


only 
But the law of the 


of the domicil, most comme! 
sf contracts. “These laws 


for the government 


may therefore be considered as forming a sepa- 


rate class. The laws, 
‘tract of marriage, may’, however, be considered 
absolutely personal ; for 
monial domicil, an 
the marriage is celebrated, g 


which govern the con- 


the law of the matri- 


d not that of the place, where 
overns this contract. 


Lennie. 
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168. In considering the statutes, which fall 
within the second class of this subdivision, Tsay 


” > Rigas ‘ ~ F a 
with Rodendurgh, that statutes dispose merely of 


persons, merely of things, or of both persons 


and things conjointly 5 and theretore, that they 


are purely personal, purely , or mixed, and 
partaking, at the same time, of the nature of 
personality and reality. 

169. Examples of the first description may 
be found in the laws, which fix the age of puberty 
in males at fourteen years and in temales-at ten 


years, which fix the age of majority at twenty- 


2? © ’ 7 2 
ermiie. What cliuldren 


one years, and which « 
shall be legitimate, or bastards. 

170. The laws, which regulate the nature 
and quality of things, as those which determine 
what shall be considered moveables and what 
immoveables, those which distinguish estates mto 
estates of freehold, or less than frechold, and 
others of a like nature, are purely and al stracly 
real. Those laws, also, which dis pose direetly 


of things, independently of any agency of man, 


ps 
are purely real, although they may have respect 


to the quality of persons. Such are the examples 


put by Rodenburgh, («) and also these, taken trom 


x 


che rules of the common law of Ravland, that 


‘pheritances shall never lineally ascend, that the 
collateral heir must be of the whole blood of the 


cist AA AAD ALCOA 


a ee ae 


(a) Ante, p. 85. 
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tween joint tenants there 


person last seized, that be 
but not between 


is the benefit of survivorship, 
tenants in common. 


171. In these cases, the law acts directly upon 
persons, or upon property, and disposes of the 
one, or of the other, without requiring any agency 
of man. To determine the nature and quality of 
these laws, we need only look to the subject 
Ii the object of the law 
be personal, the law will be also personal. [fits 


object be real, the law will be real., The motive 
indifferent; and its 


of which they dispose. 


of the law is, in these cases, 
subject is alone to be regarded. 

172. Or, finally, statutes determine the power 
{ their property, permitting, 
forbidding, or regulating, what acts they may do 
in relation thereto. Such are the statutes, which 
permil men to dispose of tl 
ich refuse them that liberty ; those, 
between husband and 


of men to dispose o 


ieir property by testa- 


ment, or wl 
which prohibit donations 
wile; those which forbid the alienation of pro- 
perty by married women without the consent of 
Of the same nature were the 


their husbands. 
idding tlie vassal to 


rules of the feudal Jaw, forb 
tis fee without the consent of the lord, 


alienate f | 
and the lord to transfer his seignory without the 


Further instances are found 
of mortinain, the statute quia 
first. the statute of uses 
shth, and the statute 


vassal’s consent. 
in the statutes 
emptores of Edward. the 


and wills of Henry the ei te 
of Charles the second abolishing the military 


nbn 


lil 


tenures ; and also in the laws, which allow the 
interdiction of prodigals and place them under 
the power of a curator. 

173. Statutes of this nature partake of per- 
sonality and ofreality; and, abstractly considered 
may be regarded as mixed. But as they have not 
the effects of both personal and real statutes, | do 
not believe it necessary to admit any such class 
as that denominated mixed. 

174. These statutes are therefore either per- 
sonal, or real, and the difficulty lies in determining 
to which class they belong. Tt ts the provinee 
of real statutes to dispose of things, and of per- 
sonal statutes to dispose of persons. Leaha que 
res Upsas dirigunt, personala qua personas, Says Bur- 
gundus. But the diiliculty sul remains, to knew 
when the statute disposes of persons, and when 
of things; and, therefore, the authors have gene- 
rally used some emphatic qualifying expression, 
such as potisstmim, mats, OF prinetpaliter, directing 
the attention to what should be considered the 
principal and leading object of the statute. 

175. Paul Voet, considering statutes in respect 
of their object, says, that some are personal, and 
some real: alla, Que afficnm person, edeogue ct 
quast adherent; hac qua rem affictunt; tla, qua circa 
personam polissemum guid disponitnt, seu in ordine 
ad personam ; hac, gue circa rem, cl potissimion im 
Lt ita forte nulla 
dabuntur mixti generis statuta, quod vel mags rem 
quam personam, vel magis personum quam rem affi- 


ordine ad rem aliquid statuunt. 
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ciant ; adeoque illi ecnert sint annmeranda, quod wm 


This, however, does not solve the difh- 


176. 
culty. The true distinction, I believe, will be 
what is the 


we have ascertained, 


found, when 
e law, without 


immediate and direct object of th 
ding its consequential effects. Lf the imme- 
diate object of the law be the capacity of the 
the law will be personal, although it may 
property. 


regar 


person, 
also affect the disposition of 

177. In thus considering the question 1 make 
no distinction, between those laws which fx the 
-n\ state of the person, and those which ren- 
capable for a particular personal 
apacity can be conferred only 
person ts subject, and | 


rencey 
to) 

der the person 
act; for personal ( 
by the law to which the 
o good reason, 
not adhere to the person beyond 


ll as the general capacity, or 


can perceive 0 why the particular 


capacity should 
his domicil, as we 


incapacity. 
178. One of the cases, which PBoullenots has 


supposed, of a mixed statute, is that of the don 
5 . ° . ry. . . 
mutuel entre conjOtUls MUNCUTS. This he considers to 
be both personal and real; personal, in so far as 
it gives a capacity, : 
and real, in that, this ¢ 
affect property not within its jurisdiction. 
179. 
its character 


{TS ca ns ee 


(a) Sec. 4, cap. 2,n. 3. 


which resembles a donation. 


which is confined to subjects, 
apacity will not extend to 


This kind of donation has nothing in 


The 


a 
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resemblance is in name alone. The don mutnel i 
an innominate contract, do ut des. The law ie fe 
hie a minor to make this contract edd re 
Bane personal, according to the siineipied ae 
sie is ear od Bd maintains the particulier 
in the case of th a satis oe ee 
tin ghana ‘ prehihition to females to be- 
A ares iutth o be clearly personal. If, then, 
ion to make a particular 
addressed to persons ina fais Soo ” sede pepe 
Tepe aoe — we a of sd How 
statute, why will yiwot thainewnia = erritory of the 
alate bd > permission to make a par- 
| ar Contract, addressed to persons in 
ral state of incapacity, have an eq ae ed 
effect ? I can percciv : ne rs pel dards 
notte en I e no reason, which would 
ontrary to the rule, that the personal 
capacity must be uniform in all places In | . 
a constituatur ler, quando personam ee oe 
primarvo ‘ nihil enim obstat, si eae ae bs fe eS 
consequen tian, vt legis jus aliquod vel ucquir = - 
vel disponcndi de eadem tribuatur. («) pete oe 
180. According to the opinion of Boullenozs 
the general state of a minor is a state of j ae 
city, and this general state adheres * Waive 
in ae to which he may go, ‘a in eRe 
may have property, but the particular ca oe 
given to him by the law of his domicil, is es 7 
cent, and fails to produce an effect RE AY: 


(a) Hertius, de col. leg. sec. 4, n. 5. 
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But although the gencral 


limits of that domicil. 
ed by the law of his 


state of the person, as {ix 
domicil, be that of incapacity to contract; yet if 
give the power to make a parti- 


the same law 
lbea modification of this 


cular contract, there wil 
and the general state of incapacity, 


the territory, where 
t go beyond that 


general state, 
being so moditied within 


its character is fixed, canno 


territory, without being subject to the same 


modification. 

ic olf then; the law of the domicil authorises 
married people, under the age of majority, to 
make to each other a mutual donation of all 
hey make such donation : 


their property. and t 
pro} 
ace all their pro- 


this will be valid. and avill embr 


perty, wherever 


such immoveable property as may be situated 


viderax.conirary,, Pro 
a statule is this: @ 7m 
perl us 


as personal. 


- 
T 


But, before entermg 


cular exaninauon 
supposition of its being 


ihe effect of the mutual 
supposed. 
of transferring the property, because 
statule of the 
nation, controls the personal st 
cil, which permits the contract. 
contract creates a per-onal obl 
give a personal acon, 


situated, with the exception of 


hibitive real statute. Such 
or shall not alkenate his pro- 
This statute, however, Boullenois regards 
« into a parti- 
of this statute, I will, upon the 
renl, state my opinion of 
donation in the case 
The donation cannot have the effect 
the real 
situation, which forbids the alie- 
atute of the domi- 
But, as the 
igation, this will 


by which the other party 


enn oe re renee: 
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will be 1 ifi al ‘ * thi 
ec indemnified against the effects of this 
prohibitive real statute. 

x lca : : . 
182. The case of a mere donation is widely 
different. This involves no personal responsi- 
bility on the part of the donor. He contracts 


no personal obligation. And the only question 


Sis 


will be, whether he had the power to make such 
an alienation of his property. This will depend 
upon the laws which govern the property. If 
these laws do not prohibit the donation, it will 
be valid. If the law of the situation prohibit such 


donation, it will be null; for in this case the im- 


mediate and direet effect of the hav is upon the 
property, rendering it inalienable in this way. 
183. Boullenois considers, that all permissive 


statutes, addressed to persons mm a ecneral state 
of capacity, and all prohibitive statutes, addressed 
to persons in a general state of 1 

| | ina general state of ineapacity, are to 
ye regar . : aa im e » 
) egarded as merely statutory declarations ot 
the consequences resulting from the general steto 


9 } ay Oratsy? - 
of the person, and that they are therefore per 
~ i = 


sonal. In conformity with Uhis prinetple, he CIVeS, 
as examples, the following, which dispose of pro- 
perty, but oily, as he says, pur lia cons: quence et la 
suite de Vétat personnel de cclid qui en est le proprié- 
tutre. These are: le mincur ne peut Dsposcr de ses 
bicns. Le majeur pent disposer de ses biens. La femme 
ne peut vendre ni aliéner ses biens, sans 0 atdorisalion 
de son mari. Linterdtt, le furveux, ne peuvent vendre 


et aliéner leurs: biens. Le tuteur est Cadministrateur 


des biens de son miuenr. 
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i391. Such statutes he considers to be personal, 
being merely consequential upon the general 
state of the person. In this he is followed by 
Merlin. (6) 

°5. We will take a nearer view of these ; 
and first, of (hose which are permissive. 

186. 2 person, of the age of mmepersiysontty dispose 
of lus i}? oper ly. This 1s revarded, Dy Poullenois, ss 
4 statute, and as a personal statute; because it 
only declares what is the natural and common <; 
sequence of the age of najorily. d he fauecney 
supposed is not that oi administering only, but Oo 


alienating the immoveable property, which 1s a 


real act. 
187. Buty is the power of alrenation, in such 


‘ ; =f re _ 9 
Case, derived from any statute, or postive law! 


The opinions of jurists have been A ga sae 
the question, whether the power to dispose o 
property, by testament, was derived from tie law 
of nature, or merely from the civil law. Those 
who maintain, that this power ts not founded in 
natural law, but is conceded as a special favour 
by the civil law, support their opimon by the 
argument, that the testament does not take effect 
until the person, who made it, is no longer owner 
of the property ; qua dispositio testatoris confertur 
in tempus inhabile post mortcm, quia mors omnia sol- 
vit, says Decius.(c) But the case of an aliena- 
ii a SS 


(b) Répertoire de jurisprudence, verb. Majorité. 
(c) In Cod. tit. Qui testamenta fucere possint. 
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tion, made by the owner of property during his 
life time, differs widely from a disposition, which 
is only to take effect at his death. The power 
of alienation is consequent upon the ownership. 
and is not merely a concession juris ¢ , but is 
derived jure gentium. Per traditionem quogue jure 
naluralt res nobis adquiruntur: nihil enim tan conre- 


neens est naturali equal, quam volinteten domint, 
volentis rem suam in alium transferre, ralam habert, 
says the emperor Justinian. (d) So also Gro- 
trus, (e) treating of the mode of ACqUITH 
alienation, says: Homénes rerum domint 


i” ‘br 


rf 
esa i 
, ul dome- 
wun, aut totum, ant cx puerte, fransfcerre possar, juris 
est naturalis post tmtroductun. dominiunes inest enim 


hoc wn ipsa domintt, plent seilicet natura. 


J 


188. No argument against these principles can 
be drawn from the Inalienability of fiets by the 
feudal law. For by the rules of that system, the 
right of property was in the lord, and not in the 
tenant. The constitution of a fief was a contract. 
contractus feudalis, between the lord and the vassal, 
by which the former granted the use of the land 
and the latter engaged to perform certain ser- 
vices. Such is the tenor of one of the definitions, 
given in the introduction to the book of Feads, 
Feudorum declaratio, by Peter Rebuffe. Feuduin est 
benevola et Libera ret tmmobilis, vel eguipollent?s, con 


cessio cum translatione utilis dominit, proprietate retcnta, 


rere ene 


(d) §. 40, Inst. de rerum divisione. 
(¢) De jure belli ac pacis, ib. 2, cap. 6, n. 1. 
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sub filelitate et exibitione servitiorum honestorum. Ori- 
ginally, the grants were only during the pleasure 
of the jord; afterwards, they were annual; and 


were finally allowed to descend from father to 
tempore sie erat in domino- 


rum potestale connexum, ul quando vellent, possent au- 
co ventum 


ferre rem in feudum a se datam: 
est, ul per annum tantum formataten 
statutum est, ub usque ad vitam fides pre 
Sed cum hoe jure successionis ad filios non pertinerety 
ut ad filtos deveniret : in quem Se. 
dominus hoc vellet beneficium confirmare : quod hodie ita 
stabilitiun est, ut ad omnes ceequaliter filtos pertinent. (a) 
189. The power of alienating property being 
law of nature, I cannot see 
as that proposed 
person of 


son. Antiquissimo crim 


posted vero 
haberent : deinde 


| Pea N 
nducerctur. 


sie progressum est, 


then derived from the 
the necessity of any such statute, 
by Boullenois relative to the power ofa 
full age, to dispose of his property, nor of any 
others, of the class supposed by him, and also by 
Merlin, of permissive statutes addressed to persons 


sna state of general capa 
196, But althongh the 
the owner of property the 


it; yet the civil law may an 
ate and control this power. We will there- 


fore consider those prohibitive statutes, which 


are addressed to persons, who are incapable by 
Boullenors considers these 


pon that state, and 


city. 

law of nature gives to 
power of disposing of 
d constantly does re- 


cul 


their general state, 
to be merely dependencies u 


i 


(a) Feudorum lib. 1, tit, 1, §. 1. 


7 
; 
: 
‘ 
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ae personal; and of the same opinion is 
crlin, : ir opin 
pecnaey te I aye (g satetem. then, the statute, minor 
eee ne alienet, is personal. In the opinion 
Mreentré Sur ; 
of the ae bee es kmans, and 
ee rena : 0 authors, it 1s real. 
Heit are iad los what is the tmme- 
ea oar bh object of this sintute? Does 
pees sgsecoreek ct pe se, the personal capacity 
Signvienon net r is its immediate effeet up 
Raia cnet agit e effect upon 
Dan peeo i Se te az not upon |the/per- 
5 * minor, is evident fi 
consideration, that the ae ye pi ie 
Big Incapacity, and that the state of ee 
1 cnuperal ona rather than zn aga 
ach prohibited is a real act. But fe See ee 
7 ay real act does not affeet the Sigewat as es 
pri? Gees of a personal act bas reer 
Spies nian law says, that a person under 
apes Lae shall be reputed a minor, and shall 
ova ie s power of a tutor, or curator | this 
st; shes >. Wann ra lic 5 : 
easel Bae s penal atta of the person. When 
Fane: er declares, that a person of that 
‘ é | s all be incapable of making the contr: 7 
: ats it prohibits the performance of : be 
sona : i : ; sy 
ae ac Ute ihe law is personal Dut eae 
ah urther declares that a person, who i 
incapable of making the contract of ng < i 
not alienate his land, it merely RAE 
sonal incapacity, and the prohibition falls aeeeitt 
upon a realact. The immediate and.direct . 


fect is th 

( en upon the la 

TN 
id, rendering it inalien- 
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able by persons who are not sue juris. The law 
subjects the wife to the power of her husband, 
alidates all her acts which are not au- 
So far as this law prohibits her 
But suppose 


and inv 
thorized by him. 
from selling, it 1s clearly personal. 


the law of the situation gives validity to an ahena- 


‘tion made in pursuance of a void contract. Such 


alaw will clearly control property lying within its 
jurisdiction. 

192. Of such a law, as the one here supposed, 
we have before seen an instance inthe statutes of 
Haynault. (5) This law Merlin considers to be 
real, although it enables a person, generally in- 


capable, to do a particular act. His reason iS 


founded upon this principle, that when a statute 


gives to a person, in a gencral state of incapacity, 
the power to perform a particular act, the nature 
of the act is to be alone considered. Ifthe act 
be real, the statute will be real. If the act be 


personal, the statute will be personal, 


193. Boullenois on the contrary, would hold 


this statute to be personal and real. He allows 


se of the above proposition, being of 
it. a prohibition to do a particular act, 
nal, 


the conver 
opinion, the 
addressed to a person sut Juris, is real, or perso 
to the nature of the act prohibited. 


according 
can enable 


But he does not admit, that a statute 


a person, not subject to it, even to perform a 


real act. 
2 ee aaa ees 
(b) Ante, p. 55 
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194. Icannot perceive the dillerence, in this 
particular, between the enabling and the restrain- 
ing statute. If the act prohibited be a real act, 
the prohibition cannot affect the personal ee 
city; and if the act permitted be a real act, the 
permission cannot aflect that capacity. 

195. Let us, then, suppose a citizen of Paris 
to have held a fiefin the county of Haynauit, that 
the owner was a minor by the law of ha domicil, 
but had attained the age, required by the buy = 
the situation for making a valid alienation of this 
fief. He madea contract of sale of this tet This 
would not have given to the purchaser an re 
ex empto to compel a delivery, or for damages ; 
because of the vendor's personal incapacity f 
make the contract. But if the seller had chr 
delivery, this would have been eflectual, Maa the 
purchaser would have been maintained in his io3 
session. Tor the laws, which govera the tinh 
are alone competent to decide, when oa Arn 
traneler has been made; although they are utterly 
incompetent to decide upon the personal capa- 
city of persons, not having their domicil Rit 
their jurisdiction. | | sae 

Fat bites , 

’, 6. Vhis statute of Haynault is, indeed, an 
exception to the common rules of legislation; but 
it may serve as an example, to show lhe diflerenee 
between the personal contract of sale, and a 
real act of transferring immoyveable ‘propert ‘ 
Generally, the power of alienation is refused ae 


those, who have not the power of contracting; 
16 dd 
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and consequently the real statate of the sitwation 


versotal SCytuce ot the domienl. 


is allected by the | 
But the etleet, of the personal statute of the 
domicikk is not direct upon the property iy walle 


other jurisdiction. The real statute of the mitt 


tion has this direct efloet. when it prolitat- 
within its jurisdiction, to 


he 


alienation of property, 


be made by persons, who are 
ing a contract of sale. 


incapable, hy the 


laws of their domicil. of mak 


197. But let us consider this question in 


ference to the common course of legislation. ‘The 


alienation of immoveable property 1s 

This is not denied by Boullenois, nor by Merkin. 
forbids an alienation of such 
have respect to per- 


rCe- 


a real act. 


The Jaw, which 
property, although it may 


sons, must be therefore real. The law forbids 
the alienation of property by minors. 
s not mnpugn the laws of 
the owner’s domicil. It does not fix the age of 


majority: but simply determines, that the land, 
shall not be alienated, by 
The power to 


In making 


this prohibition, it doe 


within its jurisdiction, 
apable of contracting. 


a person inc 
epend upon the law or the 


make the contract will d 


domicil; and the contract, being there 


have effect upon prot 
unless that eflect be 
of the situation. 

198. This doctrine 
conformity with the rules of law, 


culties, and am 


many dif 
a class of mixed statutes. 


of supposin 


ralid, will 


erty situated in other places, 
prevented by a real statute 


appears to be in strict 
and to obviate 


ong others, the necessity 
In other 
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respects, the consequences will be the same as 
thost which follow from the doctrine of Lavllenors 
Phe real law of the situation refuses the power 
of ahenating., beeause of the tuability of the owner 
to contract; and as that mability “ Huposed by 
the haw of the domicil, we find that law to be the 
original cause, as the inability to alienate is the 
remote eflect. But to judge of the character a 
statutes, we regard their immediate and not their 
remote elect. Phis is a principle of both Doudle- 
hee and Merlin. The ditlerence, between my svs- 
at hit i 
ee : er : | ! lerpies Lo a pretioatas ease. 

| ‘ Olowime observations of JWerlin, 
deserve particular attention, “ Pow guger si a 
statut eat récl ou personnel, al ne fault pas en okchiinek 
les effets élotgnés, les couséquences ultérieures : eer 
ment, corte il wy a pas de statut personnel qui ne 
produtse un effet gueleonque pur rapport aur hien 
de statut récl gue wagisse par contre-coup ne les ; a 
sonnes, tl fandratt dire qeilicy a potut de ante se 
ne soit tout dla fois et personnel et récl; ce qa sbeki 
absurde, et tendrait a établir une guerre onverte ant 
les coutumes. Que fandrait-il done faire? H faut ae 
tacher a oljet prinempal, direct, Dnimédtat fe la Ii el 
oublier les effets. Se Pobjet principol, direct, et ates 
diat de la loi, est de réyler Uctat de la personne, le statut 
est personnel ; les effels, par rapport aux biens, ne sont 


lus que l ‘quences éloigné 
Ee que ae conséguences éloignées de la personnalité. 
face BO st Vobyet principal, direct, immédiat de 
a loi, est de régler la qualité, la nature des brens, la 
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mantere den disposer, le stutut est récl; les effets par 


; EC Quences 
rapport aux PersOnnes, NC sont plus que des conséque) 


élotgnées de la réalité. (a) 
990. ‘This author, who maintains with Boutlle- 
statutes prohibiting aliena- 


nors, the personality of , 
, that a statute, which 


tions by minors, also, says 
permits a minor to alienate property 
iim the benefit of restitution, is real. 
statute he cites 
which permit- 
act, but 


without 


taking trom | 

2g}. An example of such a 
from the custom of Valenciennes, 
ace of twenty to contr 
hem the benefit of restitution. 
ating his principles, he 
By the custom 


ted minors of the 
did not take from the 

902. By way of illustr 
hias supposed the following case aie 
of Douai the children, who, at the death 0 | a 
father and mother, had attained the age of twenty; 
and of eighteen. if females, were held, 
first of the ceyenth chapter, pour 
ct habiles a contracter, Sans 
If they had 


mentioned, at the death 
they were to be pro- 


should be emanci- 


said the article 


(jolt. UIONS de levrge draus. 


yi! ott besoin de leur dot 


nota 
of their father ine 

j ith -~ until they 
yided with a tutor, OF oe es 
pated or have attained the age of twenty five 


‘ ae e ‘ 
Such was the disposition of the thirc 
same chapter. In both cases, the 
incapable of alienating 


ver curalevr. 


ttained the age above 


and mother, 


years. 
article of the 


custom declared them 


their property. 


| pure b Autorisation Maritale, 
- (a) Répertoire de jurisprudence, verb. 7 


sec. 10. . 
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203. At Valenciennes, however, a minor might 
alienate property at the age of twenty years, al- 
though he could not make a perfect contract, but 
with the reservation of the benefit of restitution. 

204. Supposing then a person of the age of 
twenty years, whose father and mother are dead, 
to have his domicil at Douai and his estate at 
Valenciennes, Merlin asks: could he alienate 
it? In answering the question he distinguishes, 
whether the owner be in the ease of the first, or 
of the third article of the custom. Tf in that of 
the third, that is to say, incapable by the laws of 
his domicil to contract or to alienate, he could 
not; because the ahenation would not be sup- 
ported by a preceding lawful ttle, But he says, 
that if the child were in the case of the first article 
of the custom, capable of contracting, but not of 
alienating, he might sell and eflectually transter 
the property to his vendee. 

YO My principles lead to the same con. 


clusion, but by a diflerent course of Vesbesoruy, 


Merlin considers the statute, whe hi prolabits thier 
minor from alienating, to be a personal statute, 
and consequently to have cfleect: upon property 


wherever situated. But the custom of Donai pro- 


hibits alienattons by minors, and should therefore, 


upon. his principles, restrain them from alienating 


their property at Valenciennes. 
206. This apparent inconsistency Merlin ate 
tempts to obviate in this way. Ile says, that the 


personal statute of the domicil has effect in all 
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places, where it encounters no other opposition 
than a contrary personal statute; but that it 
yields to a contrary real statute of the place 
where the property 1s situated. The statute of 
the domicil, in the case supposed, being opposed 
to the real statute of the situation, although per- 
missive only, and not prohibitive, must yield to 
this real statute. 

907. We have, however, before seen, that the 
real statute, to control in this manner the per- 
sonal statute, must be prohibitive. If the power 
to alienate be personal, it is difficult to perceive, 
how it ean be conferred by a statute, to which the 
person 1s not subject. Tf it be real, than we can 
easily conceive, that the legislator, who has juris- 
diction over the property, miity permit or forbid 
its alienation. 

203. We have also seen, that the permission 
to alicnate property is not a concession of the 
civil law, but is derived from the law of nature; 
and that, when the civil law acts upon the power 
of alienation, it is only by im postice restraints 


upon that power, The custom of Valeneienies, 


permitting alicnations by minors of the age of 


twenty years, [ do not regard as a perinb sie 
statute; but consider the eivil restiretion, ttt 
posed upon the alienation of property. to have 
been there limited to the aye of twenty. 

209. In my system, the power wave tp tee tbr 
by the custom of Douat, to contract, Wis personal, 


and the statute restraining them from alienate 


ee lta at  t 


2 oe ark ne nd oe 


' 
$ 
i 
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property, was real. The effect of the personal 
statute was not confined to the territory of the 
custom, but extended, so as to enable persons sub- 
ject to the statute, to make contracts concerning 
their property, wherever situated, and, among 
other contracts, the contract of sale. They could 
therefore alienate their lands situated at Valen- 
ciennes, where the law did not restrain minors, 
who had attained the age of twenty, from alienat- 


ing 


But as they were still minors by the law of 
their domicil, a contract of sale, made by them, 
would not have the eflect of transferring the pro- 


perty im land, dyin 


or 
- r 


under the jurisdiction of a 
statute forbidding alienations by minors, such a 
statute being real and prohibitive, and therefore 
controlling the personal statute of the dGomucil. 

210. TL shall not attempt to give definitions of 


personal, or of real statutes ; knowine the diffe 


(Tv 
culty of embracing, una single detimtion, all the 
statutes, Which properly belong to erther class. 
: se s ; 
dut the result of my system is, that those sta- 
tutes, Which determine the nature and qualities 
of things, which subject unmoveables to certain 


. 


charges, which dispose directly of immoveables 
itnelerprenacle ntly oof the ayeney of man. and whieh 
reculate, limit, and restrict, the power of the 
owner, to alienate his immoveable property, or 


to dispose of it by testament, are r sal. (b) 


(b) In his que eoncernunt rem, vel onus rei, debet inspici con- 
suctuda loct ubi sita res est. Dumoulin, in antig. cons. Paris, 
tit, de fiefs, §. 12, gl. 7, n. 37. 
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211. Inthe class of personal statutes T place 


all those, which fix the general state and con- 
dition of persons, which determine their capa- 
city for the performance of personal acts, which 
regard their personal rights and obligations, and 


which regulate those things which are attached to 
the person. 

212. Inthe number of personal statutes I put 
those, which concern the disposition of moveables. 
These have no fixed situation, but are attached to 
the person of the owner. From their capacity of 
being transported from place to place they are 
styled moveable ; and from the circumstance of 
their destination being always subject to the will 
of the owner of them, they are considered, by a 
sort of fiction, to be adherent to hts person, 
and to partake of the same nature with it. They 
are therefore governed by the same laws, which 
govern the person, that is to say, by the laws of 
their owner’s domicil. Accordingly, D’Jrgen- 
tré, (c) Burciwulus, (d) and Bouhicr, (ec) consider 
these laws to be personal > and, by the common 


law of England, such property is designated as 


personal property. 
913. There are other authors, (f) who regard 
the laws, which dispose of moveables, as real. 


(e) In antiq. cons. Brit. art. 218, gl. 6,n. 3. 

(d) Tract. 1, 2. =. 

(e) Chap. 25, n. 2. ) 

Ci.) Rodenburgh. de jure quod oritur, &c., tit, 1, cap. 2, in 
fin. ; Voet, de statutis, sec, 4, cap. 2, m. 2.; Boullenois, des dé- 


miss. quest. G. 


se ee a eran an Bat Nem 


bau 


These authors will not admit any statnie to be 
personal, which does not affect the person; and 
as the laws, which dispose of moveables, do not 
add to, nor take from, the capacity of persons, 
they do not consider such laws to be personal. 
They agree, however, that moveables are go- 
verned by the same laws, which govern the per. 
son of the owner; but they maintain, that this 
rule is founded on a different consideration, to 
wit, that, by a fiction of law, moveables are al- 
ways supposed to be in the place of the owner's 
domicil. 


The difference is, therefore, mercly no- 
. ‘ET + 
minal, Whether these laws are styled real, or 
personal, it is universally adniutted, that they have 
the effect of personal statutes. (¢) De mobrlidus 
alia censura est, quoniam per omnia cx condittone per= 
sonarune leyem acctpiunt, et situm hubcre necantur, 
nist affica et coherceutia, nee loco continere dieuntur 


Quare 


propter habilitatem mottonts et translationts. 


ae 


(g) Baldus, in lL. mercatores, Cod. de Commer. ; Peckius, de 
testamentis conjugum, lib. 4, cap. 35, n. 7; Loisel, inst. cout. liv. 
2, tt. 1, n. 13; Boullenois, trarté des stat. obs. 19; Henrys, 
lib. 4, ch. 6, quest. 105; Voet, ad pand, lif, 38, tit. 17, n. 84; 
Casaregis, in rub. stat. Gen, de success. ab intest. n. 63; Byn- 
kershoek, quest. jur priv. lib. V,ecap. 16; Vinniua, select. fur. 
quest. lib. 2, cap, 19; Christinwus, ad leg. Aleck, at, 1G, art. 39, 
n.2; & Dec. Curie Belgicw, Vol. 1, dec. 118, n. 11; Mornac, 
ad l, justissimé, 140, ff. de adil. edict; Dumoulin, sur Varticle 
9 Montreuil, 140 Sénlis, 254 Orléans, 41 eluvergae; Bacquet, 
droits de justice, ch. 13, n.5. Brodeau sur Loutt, let. RR. Som. 
he Soy 
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statutum de bonis mobilibus vere personale est, ct loco 


domicilit judicinm sumit, ef guodeungue judex domiciltt 
de co statuit, vbique locum ohtinet. (h) 

914. The succession of immoveable and of 
property will be therefore sometimes 


moveable 
mmoveable 


governed by different rules of law. I 
property is always inherited, according to the 
rules prescribed by the laws of the country, mn 
which it is situated. The distribution of move- 
ables will be directed by the laws of the place, 


‘ni which the last owner had his domictl at the time 


of his death. This has been so decided by Lord 
Hardwicke, (0) Lord Mansfield, (7) the house of 


Lords, (2) and the supreme court of the United 


States ; (m) and may be considered as a rule 
which is not disputed. (7) 
215. It would seem to be a further conse- 


quence of this rule, that the laws of the owner’s 


domicil should determine the inquiry, into the 
validity of any alienation of personal property. 
We have seen, that the validity of any alienation 
of immoveable property must be determined, by 
the laws of the place where the property is situ- 
ate. The reason is, that such property has a 


fixed location, and is under the government of 


Ne ee ee 1 ax? ae PST i ee 
(hk) D’Argentré, loc. cit. n. 30. 


(i) Pipon vs. Pipon, Amb}. 25. : 

(k) Burn vs. Cole, Amb]. 415. 

(1) Bruce vs. Bruce, 2 Bos. & Pul. 229, no. 

(m) Dixon’s ex. vs. Ramsey’s ex., 3 Cranch, 319. 
(n) See the case of Harvey vs. Richards, 1 Mason, 403, 


and the cases there cited by judge Story. 
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real statutes. But personal property has no loca- 
tion, and, in general, is subject to be disposed 
of, by no other laws than those which govern the 
owner's person. Although, by the owner's dis- 
position, such property may be temporarily placed 
within the limits of a different jurisdiction ; yet 
as in the case of the person temporarily ae 
from the place of his domicil, its daiceee is 
not thereby changed, but is considered still to be 
subject to the laws of the domicil. In both cases, 
of the person and of his moveable property, they 
may be, to a certain extent and for eoriaiu pur- 
iia “Be: subject to the laws of the fovetan Siate, in 
which they may casually be. Both see teste 
to the general laws of police. The person is 
answe rable for oflences; and the goods may be 
hable to conliscation. As every sovereign | 


er} =e 
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hire yal PiSeaP cea EUnEe Oh foreigners 
he may, as te Raion of sie terdy ee ng ae: 

j i ie the ronder 
them more entirely subject to ee vet beseies 
° ° is 2 ene 
tions, than is done by the general rules of law. 
But any extraordinary legislation of this nature 
is not to be presumed among civilized nations 
and unless a contrary intention of the age 
be c! -arly expressed, or Sti Ol PCASONS otis ivom 
which it must be interred, the disposition of move- 
ables will depend upon the laws, to which they 
are commonly subject. ‘The reason ts, that regu- 
larly they are not subject to the disposition of att 


other statutes, than those of their owner’s domicil; 
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and statuta in non subditos jurisdiction statuentium 
non dicponunt. 

216. This principle, that the disposition of 
personal property ts governed by the laws of the 
owner’s domicil, is not of modern invention. Its 
age is not less than five centuries. Itis not a 
rule maintained by one or two nations, nor has it 
growr out of the peculiar interest, or policy, of 
any one nation, as has been intimated by @ 
learned judge. (0) On the contrary, we have 


reason to believe, that it has received the general 


approbation of jurisconsults and judges in every 
nation of modern Europe.  Tanquam mobilia se- 
qua dur porsoutnr, sire domtcilinm illius cujus sunt, 
licct tnmobilia resprevant territoriion ta quo sila sunt. 
This is allirmed, with great clearness and force 
by Lord Loughborough, in delivering the judg- 
ment of the court of common pleas, in the case 
of Sil vs. Warwick. (p) His lordship states it 
to be “a clear proposition, not only of the law of 
Englend, but of every other country in the world, 
where law has the semblance of science, that 
personal property has no locality. The meaning 
of that is, not that personal property has no visi- 
ble locality, but that it is subject to that law 
which governs the person of the owner. With 
respect to the disposition of it, with respect to the 
transmission of it, either by succession, or the act 


‘of the party, it follows the law of the person.” 
ee ne 


(0) 12 Wheaton, 360. , 
(p) 1 H. Bi, 690. 
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917. YT am, therefore, inclined to think, that 
this rule has been aptly styled, a rule of interna- 
tional law; although a learned judge has ques- 
tioned the propriety of the phrase. (7) The 
rules, which civilized man in modern nations has 
recognized, as having a binding force upon the 
consciences of sovereigns, and which form the 
code styled the law of nations, have their foun- 
dation in general utility, and in the general tacit 
approbation and acquiescence of nations. Is not 
this rule strongly based on the same foundation ? 

he personal qualities and capacitics of men are 


fixed by the laws of their domicu; and, being so 


fixed, go with them into all other jurisdictions. 


This is admitted, because of the great coniusion 
and inconvenience, which would be the result ot 
not admitting this prinemHe. (ry os 


yeniences would result, from subje 


ables to all the local regulations olf the countries, 


to which they may be OCCRSIO! destined. 


These evils would sometimes tall upon the cite 
zens of one country, and at other times upon the 
citizens of another. Legislators (s) and juriscon- 
sulis have been, therefore, sensible of the utility 
and necessity of admitting but one forwn, for the 


(7) 20 John. Rep. 263, 

(r) Ante, p. 28. 

(s) We find the rule expressly laid down in several of the 
ancient customs of France, les meubles suivent le corps. Viheims, 
art. 21; Lile, 6; Boullenois, 156 ; Amiens, 96 ;-Chalons, 40 ; 
Vermandois, 86. 
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determination of the questions relating to this 
species of property, and that is the forum to 
which the owner is personally subject. These 
inconveniences have been stated, by judge Story, 
in his admirable judgment in the case of Harvey 
vs. Richards, (¢) with so much precision and force, 
that, although I have generally. abstained from 
quotations, except from books rare and difficult 
to be procured, | am induced to state these in his 
own words. “A person may have moveable pro- 
perty and debts in various couitries, each of 
which may have a different system of succession. 
If the law ret siia were generally to prevail, it 
would be utterly impossible for any such person 
to know, in what manner his property would be 
distributed at his death, not only from the uncer- 
tainty of its situation from its own transitory na- 
ture, but from the impracticability of knowing, 
with minute accuracy, the law of succession of 
every country, in which it might then happen to 
be. He would be under the same embarrassment, 
if he attempted to dispose of his property by a 
| for he could never foresee, where it 
Nay more, it would be 


testament; 
would be at his death. 
in. the power of his debtor, by a mere change of 


domicil, to destroy the best digested will; and 

the accident of a moment might destroy all the 

anxious provisions of an excellent parent for his 

whole family. The nation itself, to which the 
(t) 1 Mason’s Rep. 412. 


, 


basi 


deceased belonged, might be seriously allected 
by the loss of his wealth, frem a momentary ab- 
sence, although his true home was in the centre 
of its own territory. These are great and serious 
evils, pervading every class of the community, 
and equally affecting every civilized nation. But 
in a maritime nation, depending upon its com- 
merce for its glory and its revenue, the mischiet 
would be incalculable. The common and spon- 
taneous consent of nations, therefore, established 
this rule from the noblest policy, the promotion 
of general convenience and happiness, and the 


avoiding of distressing difficnities, equally sub- 
versive of the public satety and private happiness 
of all.” 

218. May not inconveniences equally grea 
attend the subjection of the alienation of personal 
property wer vivos to the various contlicting regu- 
lations of different states? The facility of making 
transfers of personal property is the very lite of 
commerce. It is for this reason, that the endorse- 
ment of bills of lading has been held to transfer 
property and to defeat the right of a former 


vendor to stop the goods in transitu. But if a 
ship, or cargo, cannot be sent to a particular port, 
or generally in search of a market, without de- 
priving the owner of the right of transfer, free 
from the hazard of such transfer being declared 
void, by the laws of a place, to which the ship 
and cargo may be destined, or to which they may 


be forced by stress of weather, or other accidental 
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cause, the business of commercial men will be 
greatly embarrassed and impeded. To be de- 
prived of the power of disposing of my property, 
during my life time in the mode prescribed by the 
laws to which I am subject and with which I am 
supposed to be conversant, can hardly be consi- 
dered to be less embarrassing, than to have my 
dispositions post mortem disturbed. Beside which 
‘t must be considered, that the law is a science 
depending upon principles, and not a collection 
of unconnected rules for the decision of parti- 
cular cases. If, therefore, personal property is 
to be distributed ab tntestato by personal laws, 
the alienation of it infer vivos must, for the same 
reasons, be also governed by personal laws. 

219. In consequence of a difference, between 
ihe rules of the civil law, and those of the com- 
mon law of England, relative to the transfer of 
property, several cases have arisen in the courts 
of the state of Lourstand, which involve the prin- 
ciples now under consideration. By the common 
law of England, the properly passes to the ven- 
dec, by the contract of sale, and before any deli- 
very be made. The retaining of possession, by 
the vendor, is considered evidence of fraud, and 
will avoid the sale, as against creditors and sub- 
sequent purchasers. But to this rule there is an 
exception, where, at the time of the sale, the pro- 
perty is abroad and incapable of delivery ; for 


then the possession of the vendor is considered 
constructively as the possession of his yendee, 
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who is only bound to use reasonable diligence 
to obtain actual possession. By the bouan kuwv, 
on the contrary, the property w 


ferred by delivery; and although, as between 


aloue traus- 


the seller and purchaser, a different rule is esta- 
blished by our code, yet as far as the inte- 
rests of creditors and subsequent purchasers are 
concerned, the old rule remains in force. 

220. The first case, involving this conflict of 
laws, was that of Worris vs. Mumford. (a) That 
was a case where a merchant residing in New 
York sold a quantity of cotton, then stored in 
New-Orleans, to another persou in New-York; 
but, before delivery could be made, the cotton 
was attached at the suit of a creditor of the ven- 
dor; and, the purchaser having made a claim, 
the court decided in favour of the attaching cre- 
ditor. The same point was afterwards decided 
in several cases. (0) 

291, The correctness of these decisions ad- 


mits. of some serious doubts. It is a certain 


general 
locality, and that it is to be disposed of accord- 


When 
therefore Cains, residing in Boston, had, accord- 


ing to the laws of the owner’s domicil. 


r 


ing to the laws ol that place, made to Titus a 


a) 4 Martin’s Rep. 20. 
P 


(b) Ramsay vs. Stevenson, 5 Martin, 23; Fi-k vs. Chandler, 
7 Martin, 24; Olivier vs. Townes, 2 Murtin, N. 9. 9S. 
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complete alienation of a ship, or any other moye- 
able, it would seeim, that such mov sable properly 
could no longer be subject to attachment for the 
debts of Caius. To this it may be answered, 
that all sovereign states may refuse to admit arti- 
cles from other places, and may therefore annex 
as a condition of such admission the obligation 
of being governed by their own laws. This 
answer. | conceive. would be conclusive, when 
applied to the regulations of a sovereign state. 
In such a state it might properly be said, that 
the law, which requires moveables to be actually 
delivered in order to complete the transier of 
property, is made for the benefit of third persons, 
for the protection of creditors and iunocent pur- 
chasers. It must be consequently wierred, that 
it was the intention of the legishiture to apply the 
provisions of this law to all property, whether 
belonging to citizens or strangers; and that itis 
to be thus considered, that all moveables found 
in the state shall be taken to belong to their 


apparent owner, the person in possession. (c) 


(c) This reasoning would not aupport the case of Tharet vs, 
Jenkins, 7 Martin, 318. In this case the court supported the 
claim of the vendee upon a sale made in New-York, upon 
the ground of the vessel Leing atsea at the time of the sale, 
although she arrived in New-Orleans two days only after its 
date, and was immediately attached. This is a distinction with- 
ont a difference; and can only be maintained, by denying all. 


the authorities, which bave settled the point, that moveable 


property has no locality. 3 


oo onion 
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229. But to this it may perhaps be replied, 
that the case supposed does not exist. Loutsiana 
is not a sovereign state. ‘The states of this union 
have certain sovereign powers; but they are only 
sovereign sub modo. They are subjcct to the 
constitution of the United States, and to the 
treaties and laws made under that constitution. 
No one of them can either refuse to receive the 
persons, or the goods, of the citizens of other 
states, or of the subjects of foreign nations in 
amity with the United States. They can lay no 
Impost upon such merchandise; nor can they 
annex conditions to is admission, whieh would 
have the effect of an-exelusion. Nor do | 


14? 
ih 


believe, that they can constitutionally take | 
goods of one man to pay the debt of another. 
They have, indeed, a certain jurisdiction over 
such merchandise, such as is conceded and ae- 
knowledged by the general principles of law. 
They may render such property table for the 
owner’s debts. They may by means of it enter- 
tain jurisdiction of a suit against the owner, so 
as to affect him to the extent of the property. 
They may also determine, what Hens may be 
acquired upon such property by reason ot fan 
tracts made within their jurtsdietton. These are 
usual and proper subjects of legislation; and very 
diflerent from taking my property from me and 
applying it to the payment of another man’s debts, 
The former owner of the moveable having made 
to me a complete transler of the property accord- 
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ing to the laws of his domicil, it is mine; and if 
it shall be decided not to belong to me by the 
judges of another state, because the trausfer has 
not been made in pursuance of the laws of such 
state, then am I divested of my propertly by the 
operauion of laws to which it was not subject. 

993 As tothe validity of a transfer of move- 


hot ew * 


able property, there is no difference, in this re- 
spect, between an assigninent by the act of the 
party, and a trauster by operation of law. The 
power of a testator to dispose of his personal 
property by will, and the mode of distribution of 
the personal property of a person deceased in- 
festate, will be equally determined by the law of 
the domicil. A marringe, contracted between 
citizens of Massachusetts, is a gift in law to the 
husband of all the personal property of the wife, 
and will not only eflectually transfer to him, all 
such of her moveables as may at the time be ac- 
tually within the state of Massachusetts, but will 
equally yest in him the title to all her properly, 
of that deserption, which may then be in the 
state of Louisiana, where marriage has no such 
consequence. 

924. Assignments under the bankrupt laws 
would seem to fall within this principle, and so 
bave been cousidered cenerally, if not univer- 
sally, in Europe. In the year 1723, Lord Tulbot, 
then at the bar, gave an opinion, that although 
the statutes of bankruptcy did not extend to the 


plantations, yet iat the personal property of an 
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English bankrupt, in the plantations, passed to 
the assignees. (a) 

225. From that time to the present, this opi- 
nion has been maintained by the courts in West- 
minster Hall, as will appear by a review of the 
cases. 

226. A question of this nature came before 
Lord . Hardwicke. in the bankruptcy of captain 
Heilson, of which ‘a statement is given by Lord 
Loughborough, in giving the judgment in Sill vs. 
Warwick. (6) 


ferent sets of creditors in Scotland, who claimed, 


In that ease there were three dil- 


in opposition to the English assignees, the amount 
of considerable debts due to Felson in Scothand. 
By the law ot Scotland debts are assignable, aud 


“ 


an assisument of a debt notified to the debtor, 


s technically termed an intimation, mahes 


ryan 


which 
a specific lien guoud that debt. Anu assignment 
of a debt, not intimated to the debtor, gives a 
right to the assignee to demand that debt: but 
itis a right inferior to that of the creditor, who 
has obtained his assignment and intimated it. 
Some of the creditors had assignments of specific 
debts, intimated to the debtors prior to the act of 
bankruptcy. Others had assignments of debts 
not intimated before the bankruptey. Others 
had proceeded by process of arrestment, as it is 


called in the Scottish law, or, in other words, 


(a) Published in Beawes’ Lex Alercatorit, page 516 of the 
6th edition. 
(6) 1H. Bi. 691. : 
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hicvel attached the debts, adter the comission of 
the mct of bankruptey. Loo Hlarduiche and the 
Court of Session, satires coueurred VW the opriton, 
that the creditors, who bisved pectic TSS TOUCHES 
of debts with dutimiation to the deltors, tered ann 
the same situation as creditors ¢ Latina by tert 
erage antecedent to the Pavrihreiptey, AW there. 
fore he could do with respect to thems wire. Co 
refuse to adit them to come inp Urnyadecr Ubier cavttae 
mnission. unless they os crass sirvtincbedentess Lal) es ane 
obtained under their specitic sec rity. Wath rese 
pect to the next elass of ereditors Lord Hlardautke 
was of opinion, as was also the Court ,of Seaston, 
that their tithe by assignment: was preferable to 
the tithe by arrestient, and they Thewree breaded, 
that the arrestinents beim subsequent bo the 


bankruptey were of no aval, the property Ws 


. 


by assignment vested im the assivnecs under the 


commission. 

227. Upon the same principle was decided a 
cause arising on the lunacy of Mr. UMorrison be- 
fore the House of lords, inv 17.19. In this case at 
was decided, that the Committee. appotited toder 
4 commission of lunacy in dvetaal, had a eight 


to sue for and recover his properly in Scotland, 
equally as if they held under his voluntary assign- 
ment. The principle appears then to have been 
fully settled ‘n the time of Lord Flardwicke, and 
to have been recognized as a rule of international 
law, and to have been applied to intestate estates, 


bankrupt estates, and estates of lunatics. ¢ 
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928. In the year 1764, the case of Solomons vs. 
Ross (¢) came before Mr. Justice Bathurst sitting 
for Lord Chancellor JVorthington. The parties 
were merchants in London and correspondents of 
Messrs. Deneufvilles merchants and = partners in 
Amsterdam. On the 18th of December 1759, the 
Deneufvilles stopped payment; on the Ist of Janu- 
ary 1760, the chamber of desolate estates in 
msterdum took cognizance thereof, and on the 
next day they were declared bankrupts, and cu- 
rators appointed to their estates and cilects, — ftoss 
was a creditor of the bankrupts. and two days 
after they had stopped payment bree rravedle aaa atlte 
davit of his debt in the mayors court of London 
and attached their eflects in the hands of .Wichaed 
Solomons, who was indebted to them.  /eosy ob- 
tained judgment by default on the attachinent, 
and an execution issued against the garnishee, 
who being unable to pay eave his note for the 
amount payable in a month. A few days atter- 
wards Isracl Solomons, Who had a power of attor- 
ney from the curators to act for them in England, 
filed a bill in his own name and that of the cura- 
tors,, praying that the garnishee might: account 
as debtor to them and be restrained trom paying 


Ross. The garnisnce filed a bill of i 


and paid the money into court. It was decreed, 
that the money should be paid to Israel Solomons 


terploader 


(c) 1 H. Bl. 151, in notis. 
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for the benefit of the creditors of the bankrupts, 
and that the note should be delivered up by Ross 


to be cancelled. This cause was cited in argu- 


ment before Lord Loughborough, who then said, 


- = . ’ 
that he was counsel in the cause. There can 


therefore be no doubt of the accuracy of the re- 
port; and as has been observed by Chancellor 
Kent, (d) it ig “a strong and piencennya Conn 
applying, in favour of other nations, ie rule 
which England asks for herself.” Lord Leughbo- 
| that this case was decided solely on 


rouvh said, 
the assignment of the bank- 


the principle, that 
rapvs effects, to the curators of desolate estates 
in Lfolland, was an assignment for a valuable con- 
sideration, and therefore acknowledged in Leng- 
land, agreeable to captain FFilson’s case im the 
House of Lords. | 

999. The next case was Jollet and Rettveld vs. 
Deponthicu and Baril, (e) which came before Lord 
Chancellor Camden, in 1769. The Deneufrilles mer- 
at Amsterdam (but not those mentioned in 
) stopped payment on the 


On the 8th of October follow- 


chants 
the preceding case 
30th of July, 1763. ! : 
e, the plaintills were appointed curators of their 
estate and effects. At this time, the bankrupts 
owed the defendant Deponthicu 16001, and the 
Defendant Baril owed the bankrupts 2131 In 
January, 1764, Deponthreu attached | this debt in 
the hands of Baril. Pending the attachment, the 
° 
(d) 4 John. Chan. Cas. 475. 
(e) 1 H. Bi. 132, n. 
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curators filed their bill for an account between 
the bankrupts and the defendant Jari, and that 
the balance might be paid to them, «and that 
the defendant Deponthicu might be restrained 
from proceeding on the attachment. It was 
decreed, that the plaintifS recover the balance 
due, and that a perpetual injunction issue against 
proceeding on the foreign attachment. 

230. The case of Neale and another, assignees 
of Grattan, vs. Cottingham and Houghton, (f) came 
before Lord Chancellor Lifford in Ireland in 1764. 
Grattan, a merchant in London, was indebted to 
the defendant Cottingham, a merchant ti Dubfin, 
and the defendant Hloughton was indebted to Grat- 
tan. On the 27th of October, 1763, Cottingham 
brought an action against Grattan, and on the 3tst 
of that month, attached the debt in the hands of 
Floughton. 
dered, and in January, 1764, the garnishee was 
taken’ in execution and paid the debt. On the 
28th of October, 1763, a commission of bankrupt 


On this attachment judgment was ren- 


issued against Grattun in Nayland, and he was on 
On the 10th of 
Novembcr, 1763, his eflects were assigned to the 


that day declared a bankrupt. 


plaintiffs, who in November, 1764, tiled their bill 


¢foran 


in the Court of Chancery in /re/and, praying 


‘account of the monies received by Collingham 


from Houghton, and . that Cottingham might be 


Se 


(f) 1 H. BL. 132, n. 
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tn the assistance of the pudues, anmed atter wrest 
consultation, le. wath their approbation, decrecd 
in favour of the plaritifis, and ordered Cottingham 
to pay the money to them. 

931. The case of Hunter vs. Potls (a) was de- 
cided by the court of King’s Benehin P79 after an 
elaborate argument and examination of the cases 
and of many authorities cited from the writings 
of civilians. The principal port decided) was, 
that if, after assignment of a bankrupts estate, a 
ereditor, knowing of it and residing in neland, 
attuches the money of the bankrupt abroad, the 
assignees may compel fim to refund itas so much 
money received to their use. The court entered 
fully into the general doctrine and decided, that 
the assignment, which was executed by the com- 
missioners of the bankrupt, was sullicient to vest 
the bankrupt’s property in J2hode Island, in the 
same manner as if the owner had assigned it by 
his own voluntary act, unless there was a posi- 
tive law, in the place where the property was, to 


prevent it. 


232. The case of Sill vs. Warwick (6) was 
decided by the court of Common Pleas’ shortly 
The direct point de- 


1 was the same; but the Chief Justice entered 
very fully into the general doctrine, which he 


after the last named case. 


cides 


i ela aa LRA A ES pre eT 


(a) 4 T. R. 182. . 
(6) -1 H. BI.-665. 
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discussed with much force and ability. After 
stating the general principle, that personal pro- 
perty 1s governed by the law of the country which 
governs the person of the owner, he said, that the 
condition of a bankrupt by the law of Bncteed is 
ss that the law, upon the act of bankrngiey being 
committed, vests his property upon a just Cor Pe 
deration, not as a forfeiture, not ona supposition 
of a crime committed, not as a penalty, and takes 
the administration of it by vesting it in ‘aa 
who apply that property to the just pipbed A: 
the equal payment of his debts. yh the bankrupt 
happens to have property,(¢) which ties out ol the 
Jurisdiction of the law of England, if the country in 
which it lies proceeds according to the principles 
of well regulated justice, there is no doubt but it 
will give effect to the title of the assiguees. The 
determinations of the courts of this cua have 
been uniform to admit the title of foreign assignees.” 
His opinion was, that the claim of the eh icsiee was 
to be preferred to that of all other crediloas: who 
had not acquired a specific lien, prior to the com- 
mission of ihe act of bankruptey ; and that in this 
case, if the assignees had sent to Sz Christophers 
a person to act for them and had given notice of 
the assignment, the court at St Christophers ought 
to have preferred the title of the assignees to ‘lie 
claim of the creditor using the process of attachment. 


He does not, however, deny, that the law of the 


(c) Meaning personal property. 
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country,in which the personal property may be,may 
entertain jurisdiction over that property, and by 
express regulation may prefer the claim of the 
attaching creditor to the previous assignment by 
the operation of the bankrupt laws, although he 
should consider such a determination wrong and 
contrary to well established principles of the law 
of nations. 

933. The case of Phillips vs. Hunter (d) was. 
upon the same point, and having been decided 
by the court of King’s Bench in conformity with 
the judgment in Hunter vs. Potts, a writ of error 
was brought into the Exchequer Chamber, and 
the judgment was there aflirmed, by the opinion 
of all the judges except one. 

934. ‘The case of the of Scotland vs. 
the assignees of Scott, Smith, Stein & Co., was 


bank 


decided by the Court of Session in Scotland in 
1813>(é) 
law to be, that an Englsh commission of bank- 
ruptcy vested im the assignees all the personal 


In this case the court declared the 


property of the bankrupt, wherever the same 


might be, and that creditors in Scolhad could 
not, after such assignment, attach or sequester 
their debtor's personal effects in Scotland. Lord 
Robertson, in giving his opinion, observed, that 
it was a question of great importance, what was 
to be the eflect in Scotland of an English commis- 
' (d) 2 H. BI. 402. 

(e) This case is reported in 1 Mose’s Cases tn Bankruptcy, 
AG2. Not having the book, [ take the case from the account 
given of it by Chancellor Kent in Holmes vs. Remsen, 4 John. 
Chan. Cas, 460. 


Phen 
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gion of bankrupt; that they had clear principles 
of international law to govern them, and to which 
they ought to adhere, unless they were to throw 
into confusion the whole system of the bankrupt 


laws. That the effect to be given to such a com- 


mission in every country, where the true prin- 
ciples of international law were understood, was, 
that it must carry the whole ceflects belonging 
to the bankrupt, and that the subsequent Scotch 
sequestration could not be permitted to control 
followed the 


their condition was 


the commission. That moveables 
of the 


. ’ , . ° . . . 7 - - 
yovermeu by the law of his dowucil, a fettorm ame- 


person owner, and 
troduced upon the soundest principles of justice ; 
and in practice attended with the most bencticial 
consequences. The other judges gave their opi- 
nions to the like eflect; and Lord Jeadowbank 
said, that this rule had been so long recognized 
it might be considered a principle of the law of 
nations, and that a departure from it would be 
attended with imextrieable confusion. 

235. The case of Selkrig vs. Davis (f) upon 
the same point was subsequently decided by the 
Court of Session, and the decision aflirmed by the 
House of Lords upon appeal. In this case it was 
deciared to be the settled law in Scolland, founded 
on a_ principle of international law, that the 
assignment under an Luglish commission of bank- 
ruptcy vests in the assignees, without any Intima. 


tion, all the personal estate of the bankrupt in 
ee 


(f) 2 Dow, 230; 2 Rose’s Bank. Cas. 291, 8. C. 
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Scotland. In this case a commission had issued 
against a person, who owned a number of shares 
of Carron stock, and a Scottish creditor having 
arrested those shares, it was held that the ttle 
of the assignees was preferable. It was likewise 
held, that the commission did not affect real pro- 
perty in Scotland. It was observed in argument, 
that it had been repeatedly decided, that a foreign 
commission, passed the effects in England to the 
foreign commission, and the presumption was 
that such was the law of all the world. That 
when it was said, that the property of the bank- 
rupt abroad might be attached, notwithstanding 
the commission, it meant only that the law of 
England could not be administered in foreign 
countries, and that the Jaw of a particular state 
might form an exception to the general rule among 
civilized nations. That if two nations were at 
war, it might be doubted whether a commission 
in one country would prevent the effect of 
attachment in another, where the attaching cre- 
ditor could have no benefit ander the commission, 
and the only distinction was, whether the creditor 
could have his remedy. Lord Eidon said it was 
clear, that the English commission passed the per- 
sonal property in Scotland, and in all other parts of 
the world; and there was no authority, or dictum, 
to the contrary. A general assignment by a bank- 
rupt of all his affects; for the benefit of all his 
creditors, operated like a transfer by marriage 
in England, which rendered the Scotch property 


of the wife her husband’s, without the necessity 
of notic 

236. After this review of the cases decided in 
the English courts [ believe it will not be disputed, 
that there is a well settled rule upon the subject 
there established, and that the same was clearly 
fixed before the independence of these states. 
So generally was it received as a rule of inter- 
national law, that Lord Vhur/ow heard with sur- 
prise, in 1787, that some of the states in .Jmertca 
did not respect the title of the assignees under 
an English commission. Ile said, dist “he had 
no idea of any country refusing to take notice uf 
the rights of the assignees under their laws, and 
he believed every country on earth would do it, 
besides.” (¢) 

237. This rule is, that the committing of an 
act of bankruptcy divests the debtor of his pro- 
perty and vests it in the body of his creditors, 
or in such persons as they may afterwards eleet 
to be assignees. [tis not the commissioners’ as- 
signment, but the act of bankruptcy which fixes 
the period, after which particular creditors are 
not allowed to gain advantages. It is on this 
ground that it is likened to a voluntary assign- 
ment, not in opposition to an assignment for a va- 
luable consideration, for this is supported by 
just consideration, but because the committing of 
the act of bankruptcy is the voluntary act of the 


(g) Ex parte Blakes, 1 Cox, 398. is 
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bankrupt, to which the law of the country to 
which he is personally subject ascribes certain 


effects. This is in conformity with the opinion 
of Lord JWJansficld, that every man’s assent is to 
be presumed to a statute ; (7) and also to that of 
Chief Justice Parsons, (/) who considered the 
assignment under the bankrupt laws as the party’s 
own act. since it was in execution of laws by hich 
he was bound, and since he voluntarily committed 
the act which authorized the making of it. 

238. The Supreme Court of the state of New- 


hare 


York declared in one case,:(a) that it w 


several practice among nations, to adimit and give 


= ry. 


eflect Lo the title of forejen assignees. Tyas iS 


done Ort the eround, that the conveyanee uw ler 


the bankrupt Jaws of the country where the owner 


is domiciled, is equivalent toa voluntary convey- 
ance by the bankrupt; and that the general 
disposition of personal property by the owner 
in one country will affect it every where, because, 
in respcet to the owner's control over it, personal 
property has no locality.” 

239, In 1820, the question came before the 
Court of Chancery in the same state ; and Chan- 
cellor Kent there entered into a masterly discus- 
sion of the principles, and after full consideration 
of the matter and an examination of the authori- 


ve opeedib iy ele 


(i) Wadham vs. Warlow, 1 H: Bl. 437, o. 
(k) Goodwin vs. Jones, 3 Mass. Kep. 517. 
(a) Bird, Savage & others vs. Caritat, 2 Johnson’s Rep, 344. 
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ties, he held, that an assignment, by the commis- 
sioners of bankrupts m England, of all the estate 
and choses in action of a bankrupt, passed a debt 
due by a citizen of New-York to the bankrupt; 
and that the title of the assignees should be 
preferred to a subsequent attachment. (4) 

210. Subsequently another cause between the 
same parties was ‘decided by the Supreme Court 
of the same State. (c) In this case Platt, J. deli 
vered an elaborate opinion against the doctrine 
maintained by the Chancellor. His argument 
appears to me rather political than legal, and to 


be rounded upon the apprehension of ineanve- 


niences to be experienced by our own citizens, 
: SS sini weenie se 1 
06} being obliged WON REL eed tg if ; ar aay inl 
1a rad meqguas 
England, and in some notion of nauot 


lity resulting from the rule, rather than upon 


principles of law. The cause was decided upon 
another point, and the other judges declined 
expressing an opinion upon this. 

941. Chancellor Kent, na work, lately pub- 
lished, with the spirit of randour and freedom 
from any pertinacity for his own opinions for 
which he is remarkable, admits that the weight 
of American authority 1s entirely against his opi- 
nion; and hesays, “itmay now be considered as part 
of the settled jurisprudence of this country, that 
a prior assignment in bankruptcy, under a foreign 


(b) Holmes vs. Remsen, 4 Johnson’s Chan. Cas. 460. 


(c) Holmes vs- Remsen, 20 Johnson’s Reports, 229. 
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law, will not be permitted fo prevail against a 
subsequent attachment by an Amertcun creditor 
of the bankrupt’s eflects found here; and that 
our courts will not subject our citizens to the 
inconvenience of secking their dividends abroad, 
when they have the means to satisfy them under 
their own control.” (d) 

942, From an examination of most of the 
cases on which this adinission is founded I can- 
not avoid thinking, that this able and learned 
author has ascribed to them too great an ef- 
fect. Two cases are cited from the decisions of 
the courts in the State of Maryland. In the first 
of these (ec) nothing was decided, but that an En- 


glish creditor of an English bankrupt could not 
attach the personal effects of the bankrupt in 
Maryland. By what process of reasoning can it 
be made to appear from this case, that an Ame- 
rican creditor could have laid such an attach- 
ment 2? Nothing is said by the court, from which 
this may be inferred. But the reporters have 
published an opinion of Mr. Dulany upon another 
case, in which that celebrated lawyer says, that 
this case shows that a British creditor cannot main- 
tain an attachment in such case, although he thinks 
that a Marylunder might. His reason is, that if it 
were held otherwise British merchants would not 
have credit in Maryland. Surely not a very suffi- 


Na a 


(d) Commentaries on American law, vol. 2, p. 330. 
(e) Burk & others vs. McLean, | Harris & McHenry, 236. 
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cient reason for such a distinction; and Tam ata loss 
to understand how such a distinction can be sup- 
ported, unless the laws of the province demied the 
benciit of the attachment Jaws to all but residents. 
Vhe other case (f) referred to, was decided in 
1790. Of this it may be observed, that no such ques- 
tion as that under discussion was there stated or 
discussed. The only question argued was, whether 
a debt due to three partners could be attached for 
the private debt of one. The attachment was 
sustained, The case issurcly not law. The part- 
ners were English bankrupts, and the partnership 
property was bound for the partnership aebts. 
Nothing was liable to attachment for the debt of 
one of the firm, but his interest in the fund, and 
this could be nothing when there was not enough 
to pay the debts of the firm. 

213. Another case () referred to was deci- 
ded in the State of Conuncettent in 1787, After a 
verdict for the plaintiff, the defendants moved in 
arrest of judgment that they were uncertificated 
English bankrupts. The court overruled the mo- 
tion, saying that this would be no defence in Ling 
land, and if it was that it should have been pleaded. 

his was a very sufficient answer, and was all that 
the case required. But the court further,said, that 
a commission of bankrupt against defendants in 
England would not secure their effects in Connecti- - 

Te eeeeeeEeeee 


(Sf) Wallace vs. Patterson, 2H. & MclJ., 465. 
(g) Taylor vs. Gear & others, Kirby’s Rep., 313. 
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evt, but that they remained as before transferable 
by them and liable to attachment. This observa- 
tion was wholly unnecessary for the decision of the 
case then depending, and can be regarded only as 
an obiter dictum inconsiderately thrown out. 

244. In each of the States of JVorth (a) and 
South Carolina, (6) there appears to have been a 
decision in favour of the atiaching creditor against 
the title ofassignees under an Englishcommission of 
bankruptcy. Not having seen the reports of these 
cases, | am unable to form an opinion how far they 
are in point, nor of the weight to which they may 
be envied. 

945. <A decision to the same effect was render- 
ed by the Supreme Court of the State of Pennsyl- 
wania (c) in 1814, by the opinion of two 


ft , 
against one who dissented. This case was fully 


discussed; but seems to have been decided prin- 
cipally upon political considerations, and upon the 
authority of the case of Harrison vs. Sterry. (1) de- 
cided by the Supreme Court of the Cnited Stites 


in the year 1BO9,  “Ebits que mticrt cheats sl apepes 


to have been argued in the case cited s and ali that 
we find relative to it is im these words of the Chief 
Justice. “As the bankrupt law of a foreign Couns 


try is incapable of operating a legal transter of 
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(a) McNeil vs. Colquhoon, 2 Haywood, 24, 

(b) ‘Topham vs. Chapman, 3 Constitutional Reports, 283. 
(c) Milne vs. Moreton, 6 Binney, 353. 

(d) & Craoch, 289. 
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property in the United States, the remaining two 
thirds of the fund are liable to the attaching cre- 
ditors, according to the legal preference obtained 
by their attachments.” 

246. Upon this case it has been observed by 
Mr. Chancellor (ent, that it is not “to be pre- 
sumed, that any court intends either to establish, 
or reject, a litigated point of law, of great mmipor- 
tance, mercly by a dry decision, unaccompanied 
with argument or iHustration.” The highest re- 
spect is certainly due to the judgments of the 
Supreme Court of the United States : and all law- 
yers unite In venerating the great wlilitios awd 
excellent judgment of the great magistrate, by 
whom the opimon was delivered in this case. It 
is, however, a matter to be lamented, that he has 
not entered into the full investigation of a ques- 
tion so worthy of the entire exertion of his great 
faculties. He seldom fails ina complete demon- 
stration of any legal proposition, W hich he attempts 
to establish ; and, in this instance, it may be pre- 
sumed that a full examination of all the authori- 
ties, including the opinions of civilians as well as 
of the judgments of the Enylish courts, would have 
resulted, either in a dillerent judgment, or in an 
argument, to the power of which we should have 
all yielded. As this has not been done, we may 
be permitted to express a doubt, whether the au- 
thority of this case can prevail, against the unani- 
mous opinion of civilians and ofso many great Lng- 


lish judges, Whose decisions have been cited. The 
jyuages, 
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distinction, between immoveable and moveable 
property, does not seem to have been adverted 
to. The bankrupt laws of England are undoubt- 
edly incapable of operating a legal transfer of pro- 
perty in the United Siates. But this proposition is 
to be understood to apply to such property, as, 
in contemplation of law, is in the United States. 
Moveable property of a person, whose domicil 
is in Englaul, is not so understood. On the con- 
trary, it is understood to reside with the owner, 
and to be governed by the laws to which his 
person is subject. 

917 As anexception to the eeneral proposition 
it is, however, admitted, that the presence of the 
personal property conters jurisdiction to a certain 
extent. This jurisdictiva was very correctly main- 
tained by Mr. Justice Story in the case of Harvey 
vs. Richards, and the nature of it and its limi- 
tations were there ably stated. In that case the 
personal effects of a deceased person, whose do- 
micil was in Calcutta, were claimed by the plaintiff, 
as entitled to them under the HLnrehsh statute of 
distribution, and it was determined, that as there 
were neither creditors nor distributees abroad, it 
would be a vain ceremony to send this property 
to India, and that the plaintiffought not to be sub- 
jected to the inconventence of secking that justice 
in a distant country, which a Court of Chancery 
was competent to render here. 

248. That the presence of the personal property 
may confer jurisdiction,is the principle upon which 


all attachment laws are founded. ‘The power to 
enact such laws is not disputed, They are indeed 
exorbitant, as they require @ defendant to answer 
in another forum than his own; and being against 
the general rule of law, aré not entitled to any 
special favour. Nevertheless laws of this descrip- 
tion are in general use in this country, and by 
their means jurisdiction is given to the courts in 
suits against absent defendants. In some places, 
as in Jaryland, attachments are used merely to 
compel an appearance, and may be dissolved by 
putting in special bail. In Loviscuna, the attach- 
ment Cannel be dissolved in this manner, anid ULe 
attaching creditor acquires a special lien, which is 
only destroyed by a cession of property for the 
general benefit of creditors. In New-York, the 
attachment is for the benefit of the mass, 

249. By the laws of some places the effect 
of an attachment is to create a lien upon the pro- 
perty, which will entitle the creditor to a privilege 
and preference over the other creditors, notwith- 
standing a subsequent cession of property. Where 
an attachment has been laid ina place governed by 
such a law, the privilege will not be lost by a sub- 
sequent cession made by the debtor in the place 
of liis residence, alihough by the laws of that 
place the privilege is not granted. Casaregis (e) 
reports such a case, which was decided in Flo- 
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rence wn the year 1719. Lagort, a merchant i 
Lucca being indebted to Tulenti of the same place, 
the latter caused the effects of the former in Bres- 
cia to be sequestered. A few days afterwards 
Lagort was declared bankrupt in Lucea. The 
statute of Brescia gave to the sequestration the 
effect of a privilege upon the property seques- 
tered. Three questions arose in the case, of 
which the two first only relate to this question. 
The first was, whether Valenti had acquired, 
upon the three thousand ducats sequestered, 
the privilege and priority, which the statute 
of Pesan conceded to the ‘creditor making the 
sequestration: the second was, whether this pri- 
vilege having been acquired was preserved, not- 
withstanding 
virtue of an order of the court at Lueca brought 


to that city, in which was formed the general 


that the tmmney was afterwards, by 


concorso. It was decided in favour of Talente. It 
is said that the statute of Brescia, and the other 
Venilian states, expressly granted the right of se- 
questering the goods of strangers, with privilege 
to the person first sequestering over other credi- 
tors, which was considered to affect with locality 
the moveables, as such a statute must be held to 
derogate from the common law. In virta di tak 
disposiziont fulte da detli statuti tntorno a bent mobili, 
divengono esst del_luogo, e territorto di Brescia, o dt 
Venezia; powché repugna que esst steno tn un tstesso 
tempo, secondo °l jus commune, del luogo del loro pro- 
prictario........onde guundo flr stutuenti dispongono s0- 
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pra i suddetti bent, convien dire per neressitd, que esst 
abbiano voluto derogare al detto jus commune, € rest t 
sudctti mobili del loro proprio tcrritorio. 

250. It is upon the principle, that every sove- 
reign has the power to derogate from the common 
law, to affect with locality the moveables of stran- 
gers within his territory, and to render them sub- 
ject to his laws, in the same manner as their im- 
moveable property there situate, that Casarcyis 
argues in favour of the privilege claimed by virtue 
of this sequestration. He says, that it is an esta- 
blished rule of law, to attend to the disposition of 
the statute of the place where property is sifneato, 
and that statutes aflect strangers by reason of 
their immoveable property; that althongh this 
rule regularly concerns immoveables and not move- 
ables, which follow the person of their owner; 
yet that, where the statutes of any prince have 
derogated trom the common .law in this respect, 
they will no longer follow the person, but w Il be 
in nature of real property. Per diluciduzione del 
primo punto, convien premettere, que in jure resta per 
cosa indubitata stubilito, doverst. attendere le dispost- 
ziont di quer stuluti nella di cut ginrisdizione sono t 
beni controverst ; eche gh statult comprendano ancora 


2 foresticis mm ragione delle cose csisteute nelle lore 


Blue 

risdizione, 0 territorto, intorno alle quali le loro dispo- 

siziont sono state fatte. . benché questa conclusione 

proceda regolarmente ne’bent stabil, e non gia ne bent 

mobili, cioeé, danari, mercanzte, e nomi dt debitort, 

-e stmili, porche secondo [jus comune non st circoscri- 
21 


vouo nee luoght ove st trovano, ma seguitano la per- 
sora del loro padrone 3 neentedimeno ella non ha luogo, 
quando o dalla pratica, e consuetudine dei pacst, o dalle 
leggi o statutt de'loro principt venisse derogato all’jus 
comune espressamente, o tacitlamente, con disporre wntorno 
ad esst a quell’effetto da loro voluto; ed alloracertamente t 
mobili non seguitano prit la persona del loro padrone, 


Mie oha re pace ; 
ma diventano agutsa degli stabili del liogo, ¢ territo- 


on ; ‘4 9 a = — 4 _— . any ‘ , ~);* 
720, ove alluaimente st (rovano, per la ragione che t prin- 


cipt intorno a’ bent, che hanno sotto la loro giurisdizione 
possano ognt volta che voglono rendere t forcstiert st- 
midea?e sudditi, con disporre sopra « medesimi bent. 
The oanthor says, that he had known the sam 

point decided in two cases In Genoa, in favour of 
creditors who had sequestered the goods of bank- 


al 


ruptsin Venice. ‘This ls iu confarmity with the rule 
in Lngland, in cases where creditors have acquired 
a specific hen prior to the bankruptcy. 

251. It was formerly doubted by some, whether 
personal actions should be considered as movea- 
bles, and whether they should not be considered 
to have a location at the domicil of the debtor. (a) 
But the common opinion seems to be well settled, 
that, considered actively and with respect to the 
interest of the creditor and his representatives, 
they must be considered as attached to the per- 
son of the creditor; and this although the pay~' 
ment of the debt js secured by an hypothecation 


(a) Pinellus, de bon. matern. par. 1,n. 24; Coquille, sur la 


cout, de Nivernois, ch. 2, art. 2; Ferriere, sur Guy Pape, quest.’ 
341. a 
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upon an immoveable property. Such is the doc- 
trine of Dumoulin. (6) Nomina et jura, et quecum- 
gue incorporalia non circumscribantur loco, et ste non 
opus est accedere ad certum locum. Tum si hee pura 
alicubi esse censerentur, non reputarcntur esse tn re pro 
allis hypothecata, nee in debitoris persona, sed magts mn 
persona creditorts in guo activé resident, et cpus ossibus 
inherent. So also. Casaregis, (c) after saying that 
moveables are attached to the person of the own- 
er, and at his death will be distributed according 
to the laws of his domicil, proceeds to consider 
what will be the rule with respect to actions, and 
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ditor. An ita dicendum de nominibus dedutorum, ac 


tionibus, ac juribus, que bona neque dieuntur mobilia, 
neque immobilia, sed tertiam specrem Lonorum jek ia 
nunt et dicuntur incorporalia? Et respondco affirma- 
live, nam stalutum bené comprchendit nomina debitorum, 
licet forensium, quia corum obligationes non circumsert- 
buntur locis, ideoque attenditur statutum, cur subjects 
est tcstator: et hace verior est sententta, nam dcbitorum 
nomina tanquam persone coherentia debent regulart 


secundum statuta loci, cui creditor est subjectus. 


(b) In Cons. Paris. de fiefs, §. 1, glos. 4, n. 9; sce also Bou- 
hier, sur la cout. de Bourg. ch. 25, and the authors there cited. 


(c) In rubr. stat. civ. Genue, de success. ab intest. n. 64 and 
65. Seealso Abraham a Wesel, ad constitutiones Ultrajectinas, 
art. 12, n. 4. Choppin, ad mor. Paris, hb. 1, att, me 10x 


Christineus, vol. 1, dec. 252, n, 6. 
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252. A question arises coneerning debts con- 
sidered passively. In what order shall the pay- 
ment of the debts of an insolvent testator be 
restated 2 Shall it be in the order prescribed 
by the law of his domicil, or in that preseribed by 
the law of some other place ? Chief Justice .Var- 
shill (d) has said, that «the assets of a deceased 


aways distributed according to the 


‘dignity of the debt, as regulated by the laws of 
the country where the representaty e of the de- 
ceased acts, and from which he derives his powers; 
not by the law of the country where the contract 
me bes na”? The Chiet Justice does not scem to 
have considered the question with reference to the 
domicil of the deceased, Jat to dhe place ol cone 
tract. There can be 10 duuly deat the order of 
payment between creditors makes no part of the 
contracts, upon which those debts have arisen. 
But suppose a person to have died insolvent, hav- 
ing personal effects in a different place from that 
of his domicil, which are administered by an 
administrator actiog under the authority lf the 
court where the elleets are found; as ‘Wiehe case 
of an Luglishman dying insolvent and having per- 
sonal property in Louisiana, where a curator for 
such property is appointed. In what order shall 
his debts be paid ? In the opinion of the late 


Chief Justice Vilghman (e) of Pennsylvania, of Mr. 


(d) Harrison vs. Sterry, 5 Cranch, 299. 
(e) 6 Binney, 361. . 
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Justice Platt (f) of New-York, and Mr. Justice 
Porter (g¢) of Louisiana, they would be paid accord- 
ing to the order of privileges established by the 
laws of the latter state. Mr. Justice Story seems, 
however, to entertain a different opinion. and to 
think that the order of payment of the debts of 
the deceased must be that prescribed by the law 
of his domicil. (i) 

253. IJ do not find, that the judges above 
named have referred to any authorities in sup- 
port of their opinions as to the order of payment; 
and it may not be uninteresting to Inquire, how far 
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ty other 


cipies, and to the opinions of juris’ 
countries, > 1 do not dnd: that t 
-cuty to debts contracted 


he apmions be 


fore mentioned relate ™ 
withia the jurisdicuion of the 
is to: be administered ; but, on the contrary, 


state, where the pro- 


perty 
they are gener 
all the debts of the deceased. And in this re- 
spect there can be no difference. We will then 
suppose an Englishman to have died in London, 
leaving personal property 1 Louisiana, and being 
deeply ‘ndebted, by specialty and by simple con- 
and that some of his debts were of such a 


‘al in the expression, and refer to 


tract, 


nature as 


are privileged by the laws of Loursrana, 
and some not privileged : in what order shall these 


ee cinciistntrich: 


(f) 29 Johnson's Reports, 265. 
(g) 2 Martin’s Reports, N. 5. 99. . 


(h) 1 Muson, 421 and 422. 
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debts be paid ? Shall the bond debts be paid in 
full before the simple contract debts, or shall 
the fund contribute rateably to the payment 
of all; or shall those debts, to which the laws 
of Louisiana allow a privilege, be first paid ? 
According to the opinions of judges Tilghman, 
Platt and Porter, the privileged debts would 
be first paid, and the residue of the fund would be 
divided among the creditors; by specialty and by 
simple contract, pro rata. Upon this principle, 
the debts would be preferred, not in the order 
prescribed by the law of the debtor's domicil, but 
pop a ot aS place in which he had placed his 
ede ekaiek Leneslish creditor, who had taken a 
be deprived of tis privrity, by his 
debtor’s sending all his Moots to a state where 
the distinction, between instruments under seal 
and those not under seal, was unknown. <A doc- 
trine so repugnant to principle cannot be main- 
tained. Personal property has no locality, but is 
attached to the person of the owner; and although 
it may so far have a situation as to give jurisdic- 
tion to a foreign court and enable it to inake dis- 
tribution; yet such court will be bound to distri- 
bute it in the mode prescribed by the laws of the 
domicil. If,in this respect, there be any distinction 
between creditors and those entitled to the sur- 
plus, I should be glad to know on what principle 
that distinction is founded. 
254. The general principle is, that the debtor 
‘must be pursued in his own forum. Actor sequi- 


tur forum ret. (1% ). Consequently the privilege 
ascribed to the debt will ‘be regulated by ihe 
laws of that forwn. And although states have 
derogated from this rule of law, by permitting 
suits to be entertained against debtors in other 
places than those of their domicil, by means of 
the property which they possess in those places, 
yet the nature of the debt is not thereby changed, 
and the privilege attached to it will be deter- 
mined by the law of the debtor's domicil at the 
time the debt was contracted. 

955. This is the opinion maintained in all 


the works of civilians, in which T have fornd the 
is ground itiat Co- 
attached rather 


f the ecredi- 


question discussed. It is on th 
quille maintains, that actions are 
to the person of the debtors 98 oO 
tur. (K)  JHevius (1) discusses this question con- 
cerning the order of payment, 
insolvent persons and insolvent successions, and 


is of opinion, 


eS ee ee —_——_—_—_—-——— 
(i) 1. 2. Cod. de jurisdictione onium judicuin. 


the Emperors say ; 
tor rei forum, se 
habet, vel tempore contractus habutt, lr 
ibi tavtum erm convenirt oportel. 


de Nivernois, chap. 2, art. 2. 


(1) Commentarit in jus Lubecense, heOS te Ty art. VE, we 
0426. ‘The first edition of this work was published in 1664, 


in one volume, folio. 


(m) Benedict Carpzov. wasa distinguished jurisconsult of Sax- 
who lived in the 16th and 17th centuries. His works are 


ony, 
often cited by Rodenburgh and others. 


in these cases of 


that it will be regulated by the law 
of the owner’s domicil. He cites Carpzovius (m) 


In this law 
Juris ordinem convertt postulas, uf non ac- 


dreus actoris sequatur ; nam ubi domicilium reus 
cet hoc postea transtulertt, 
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sionem aut matertam. Lis ordinanda, secundum mo- 


rem loci, in guo ventilatur. Ut, st judicate exequende 


causa boua debitoris distrakaniur, ubi solucnda sit, exve- 
culto peragatur co loci, ub bona sita sunt, aut mn ¢du- 
sum judicalt capuatur. Sin cesserit foro debitor, aut 
propalam desierit csse solucnio, ut tstt mobrlium ca- 
piont, aut ulli omnind excculiont non sit ultra locus, 
facta jam onaium creditorum condilione part, ds- 
pulatio de privilegs, aut concursu creditorum veniat 
instituenda, ubi debitor habuerit domicilium. Unde 
cium apud nos relictis fortunis solum vertisset debitor 
obaratus, ac res cpus silas tn Hollandia venum prosert- 
to..t auentar, ercditores Hollandi, apud provincia suc 
curtam venditione intercidcutes, causa tbidem ventilata, 
dulerunt repulse + ginlity tn co curatore, quod apud 
nos super universes debiioris fucuteetshuc, ulcogue et 
pretto ex venditione illa rediycndo, ab uno codemque 
judice peragenda decidendaque sit ereditorum contentio : 
ex communt scribentium placito, Gail. lib. 2, observ. 
130, num. 13, et seq. Mev. ad Jus Lubecens. lib. 3, 
tit. 1, art. 10, num. 51. Ob mantfestam quoque cau- 
se contineniiam, ne super ercdiiorum jure a diversis juq 
dicthus dissone sententia pronuntrentir. lace de litts 
ordinatorits. Aliud fered pracedentibus oblinere dixe- 
rts in ejusdem decisorits. Jus enim ereditorum super 
prioritate in bonis dchitoris demetirt oportet a loco, ubt 
distracta bona sita sunt, vel esse intelliguntur. Et qut- 
dem de mobilibus st quecratur, ciim semper tht esse exis- 
timentur,ubi creditor fovet domicilium, cujus ossibus vag 
ha res intclliguntur adharere, utique ex lege ejusdem 


domicili: discutienda causa creditorum est. Judicatum- 


17] 


habes apud Carpzoy. pract. const. part. 1, const. 
28, defin. 9, quod laudat Mev. ad Jus Lubecens, lib. 
3, tit. l,art. 11,num.26. Unde recte dixit Burgund. 
tract. 2, n. 21, quodcunque qudex domtcilti de inobi- 
libus statuerit, ubique locorum obtincre. Hue ita nisi 
forsan executio direcia in eus dchitoris mobilia, que 
adhue in possessione suorum bonorum sit, ferct cntm 
tum creditor diligent ac vicilantie sua premium, st 


quod co nomine loct mores, ubiin causam judieate cee 


pertt mobiha, pre alits creditoribus ipst indulserint ; 


quod privilegium tllud non tam profictscatur ex credito, 
quam ex actu 1pso executionts, gua alos creditor prever- 
tit, adcorme hue res tanquam concernens ¢ requendr ordt- 
nem, lerem acciprat «i loco ubi illic porasetrers CE prcclered 


prgnus tllud judiciale ile consliluens juder tu bones 


. - . . . ET) > >* fae 
apud sein causam judicatl capes acer supplere vicem 


debitorts: ul perinde res habeatur, ac st tpse dcbitor hona 
illa co loci pignort tradidisset, 1. 2. C. si in causam 
judicati. . 

257. In the course of this dissertation ] have 
had oceasion to differ m opinion from several 
judges, for whom Lhave much respect. The prin- 
cipal cause of this difference will be found to be in 
this, that our conclusions are founded on diflerent 
premises. They consider the recognition of fo- 
reign laws to rest only in judicial courtesy; whereas 
I believe it to be required by strict principles of 
law. This doctrine of courtesy appears tome to 
be of modern growth, and to have been unknown 
to those authors from whom my principles are de- 
rived. [It also appears to me to be inconsistent 
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<i eta, ‘ 


with the very nature of a court of justice. A 
judge of the Supreme Court of New-York (a) has 
suggested the idea of having the questions, Con- j 

| effect of bankrupt laws, settled by 


cerning the 
of the Supreme Court of Penn- 


treaty; anda judge 
sylranta, (6) in arguing the same question, @X- 
what effect the 


= a8. eS Sy 


pressed great concer to know 
at this day. would give to an as- 


GQ 


rikrapt law of the United States. 


courts in England 


signment under a bai 
If L viewed these questions in the same lheht, i 


should think it not only expedient, but very neces- 


ein telnet tt A 


sary, that they should all be arranged, by treaty i ERRATA. 
or by legislative acts, being persuaded, that Si . line = for “contumier” read cortumier. 
» © 23, “ Jena” read Giessen. 


a € 
Sop n  oyoele <’ Nee 


-“ ” 
7 “x oO 3 9 . : 
37, 20, for “minor's” read ruinous. 


— political nar legislative power can be 
advantageansly exercised by courts of justice. 


“ 55 a ahs , 
505 25, “* “ yalide” read valid 
5 KE pew ure lies rvelles’ read personnels reels. 


ew a SE ne nt 
oe ee : “94, 
(a) a Platt. { ame! Pe &, * ‘statutes” read statute. 
() pate ae : “« 109, “* 11, “* “ten” read twelve. 
L 3. : “ 496, “ 14, “ “than” read then. 
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